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PPPMTPR COATIMCq, INC. I MOTOpOT^A, TNC. | 
Ar.c PPCOTO, INC.; 

Def Ja nts, 

-.APNPPTCAN CAN COMPANY, TNTC. , 
ppe-nro, TNG., TNRILCO CORPORATION, 
MOTOROLA, INC., PRP PTNIRH MPTALR, 
INC., PRFMIPP COATinrp, INC., 
ROST-OLROM, INC., STAWTTARH T 
CRRMICAL COMPANY, INC., 
RRNXTTT RADIO CORPORATION, JORN 
RILRTICH, MARY MILPTTCR «rd TRB 
PBMM CRWTRAL CORPORATION, 

Third-Party Plaintiffs, 

vs, 

ACCHTRONICR, ACTIVR RRRVTCR CORP., 
AMPPICAH NAMPPT.ATP 6 DRCOPATINC CO., 

Civil Action 
'o, ri-7 Q-qqi; 
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A'.r PMP P TOV TO»- PA MY, P AR P f. 
"TJ. P'*, IPC., PPT.npv PT^PCTPTCAT, 
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Tvr:., nRpHTOPO MA^n rAOTPp TPO , INC. , -
TTTTL'IP 'jprCTAT.TV OOMPAMV, IMC., 
PY PPOD'TTR *'A>?AOPMFMT, CAT.MMPT 
C0N7ATMPP, OAROTT.L, TMC, , 
cnrfiAT.r.oY PIVTPTOV OF PTPWP- OAI,O 
rr-TPMTOAT, CO., CPICAOO PTCl! IMO COP P. , 
CTMCAOO 'JAFPPI.ATF OOMPAWY, 
CMTCAOO POTOPRIMT OO, , 
0 & C TMOnS'PP TAL FATHTrMAMCP TOPP., 
CITY OP OARY, TVPTANA, C. P. Cr.ARF 
DTVISrON OP OFMrpAI. IMSTR0MPMT5? 
ropr., c,p. HAi.L CO., 
C.T», TMOROANFCR, COMHANDRP PACKAOIM'^, 
COflNOP pORpc'^' TNPnRTRTPR, CONSRRVA-
TTON CPP«?TCAr,, CO««5nMRRR PAIMT 
PACORV, TWC, , COMTIMRf'TAL 
f'MMTP OAP nTVI<:TO^? OP COWTf-JRVTAL 
OAll COKPAMY, OOHVRRRTOWS PY ORRRTNO, 
OOMMI'Y OP OP PAOR, ILLXVOIS, 
TROMAMP, TMC» , CPO?^r^J CORK & SRAL 
CO., IWC,, CULLTOAN IMTPRMATTONAL 
COMPANY, CCLMCAV WATRR CON-
r>TTTO»TING, XNC., PRAWR J, CCRRAH, 
CriR'''OM PRTALS rPOCRSSI»TO, 
PAP, TMC. OP PRRCHAH CORMRTICS, 
OAnnRRT CHFMICAL COMPAMV, 
DROBLIN COHPAMY, POP SON CONSTRUCTTON 
INC., DDO PAST CORPORATION, DN-'^ONR 
CORP., HAROLP RCAN, RKCO nOHPRMARR 
CO., RL-PAC, INC.. RHPOSOORAPf? DIS­
PLAY MPQ, CO., RRS KAY ^MAPR^T^7C, INC., 
RTHTCON, INC., PRLT PRODDCTS MPG. CO., 
PMNT INK CORP., PTJRNAS RLRCTRIC 
CO., CPARPASTP DIVISION, RMPRSON 
FLRCTRTC, TRP CTLRPRT & RRNNRTT 
MPG, CO., CLD T/TOUID DISPOSAL, 
PPNPY PRATT COMPANY, .7,M, HDRRR 
CORPORATION, RYDRITR CRRMICAL CO., 
IHTAOr. TO CYT. TKDRR SRRVICR, INC., 
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JOHNSON 6 .70?!M'5r\v, .t j; s T7M Mrf.f. 
PROnnCTS, KN/»ACTr MPO. CO., LAN«?tMr 
SPRVICP C^PPOfAriOM, T.AT'T'^PP 
CHRMTCAL, t.T'^MTD nY^'A'TCS, 
L tOOTO !7A?!TP, rvrOPPO'? ATTT', 
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•"AV r.TNP?:, MORTON TRTOyOL INC., 
"R, TRANR, TVC, , MA,««;cn, TVO. , 
MA'"rO»IAr, CAN cop POP AT" TON, NA7.-DA® CO., 
MnCLPAR RATA, INC., PPO IN t5TJSTR IPS, 
IVC., PAPLOPP CorPAMV, PTRRCF & PTPVPNR 
OPPNTCAL CORP., PIONPRR PAINT PROpRCTS, 
PRPMIPP PATMT CO., PYLP-N ATTONAI, CO., 
R-I.T'^P, "TT.PCTOP f?Annv.'ARP C/IPP, , 
PRCAL TT'PP, prr.IAMCP NNPTRPM., TMC, , 
RTCT'ARRNON CPAPMICS, JOHN RORCO, 
R07C'*A INnCRTPTAL VASTN, PT. CnART.PR 
MANNPACTMPTMC, RCfTOLLR COPPORATtON, 
RCRAP RATTL«'R?;, PRRRNIN WH,r,TANR 
COMPANY, COATIMOS, INC. , 

CONTROL COMPANY, RKIL CORPORA­
TION, RPPClAr, COATINHS CO., 
NOUTHRR?: CALIFORNIA CflPNICAL, 
RPFCIALTV COATTNOS, INC., 
PPOTNAILS, INC., STAR TRTTCRINC, RTPPN 
PLPCTRONICS, INC., JOf: STRAnSNTCK, 
PTNART CROMTCAL & PLAINT, INC., 
RMMMRP S KACr, sn*j CnRNICAL, 
RYNTTCH ^-'ARTP TPRATWRNT CPNTFR, 
T.R.C,, TPRPACP, INC., ALPRPO TFNNY, 
THIBLF-PNODAITL, INC., THOHPSON 
CHBHICALS, TIPPT CRPNICALS, 
TOOWRY DISPOSAL, TRT»LP S. PTCPAMTS, 
ONIROYAL, INC., tJNITSn RPSTN AD-
RRSIVRS, INC., n.S. RWVBLOPP, O.S. 
SCRAP AMD DRMK, N,S. STPPL CORP., ONT-
VPRSAL RPSPARCK 1. APOR ATOR TPS, INC., 
WNTVrnSAL TOOL & STAMPINO COMPANY, 
VANPPR MOOLFN DISPOSAL, VPLSICOL 
CRRWTCAL CORP., VICTOR OAFRRT 
DIVISION OP DANA CORPORATION, 
WARNPR PLPCTRIC RRAKP h CLUCR CO., 
WARWICK CHRMICAL, WASTP RPSRAPCH S 
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''•he continued depoplticn of nTC"AP*^ 

7 PDWTW nOTCP, called for exairination by the 

Pefendantfl, pursuant to notice and pursuant 

to the provisiono of the Pederal Pules of 

10 Civl! Procedure of the dnited Ptatea 

11 Piscrlct Courts# nertalnlnn to the taking 

13 of depositions for the purpose of 

13 discovery, taken before Arnold P, 

lA coldatine, a Notary Public and Certified 

15 Shorthand Pcporter within and for the 

IS County of Cook and State of Tlllnoia, at 

17 227 West Monroe street, on August 3, 1990, 

19 commencing at the hour of P:00 o'clock a.m. 

19 

20 

21 

22 

21 

24 
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APPRARAVC""? ! 

3 
wr. Al»n 5?, Tener.bauro and 

4 Mr. Ti^onard v, Celman 
•^rlal Attorney 

5 P.nvl r onmental Rnforcewent Pectlon 
Land & Matural Reeourcee Division 

6 TJ.R. Hepartnient of Juetie© 
P. o. no* 7#;ii 

7 Wen Pranklln Station 
Haehinqton, D. C, 20044 

9 

9 
-and-

-and-

Kr, Michael R, Serman 
10 Assistant Raqlonal Counsel 

Solid Waste & Rmerqency Response Branch 
11 tJ. s. Rnvlronnental Protection Aqency 

Reqlon V 
12 210 South Dearborn Street 

Chicaqo, Illinois 60fi04 
13 

14 
Peter w, Hoore 

15 Assistant Regional Counsel 
U.S. Environmental Protection Aqency 

16 Peqion V 
Office of Regional Counsel 

17 230 South Dearborn Street 
ChicagOf Illinois 60604 

10 
appeared on behalf of Plaintiff* 

19 United States of America! 

20 

21 

22 

23 

24 
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I APPFARANCF?? (Cn^3TI*iUFn ) » 

7. 

3 
Mr. Michael P. niankafKnin 

4 Parrolir Allen s Dixon 
22 5 t-Teat Wacker Drive 

5 rhicago, Illinois fi0506-1229 

6 apoeared on behalf of 
Penn Central Corporation} 

7 

3 
Mr. Pobert f*. Olian 

0 51dleY & Austin 
Dne First National Plaza 

10 Chicago, Illlncla 50«03 

11 appeared on behalf of 
Pre Finish Metala, Inc. y 

12 

13 
Mr. Jeffrey C, Port and 

14 Kr. Carl B. Hillamann 
nonnenschoin Nath & Poaenthal 

15 One Mercantile Center 
Suite 2600 

16 St. Louis, Missouri 63101 

17 appeared on behalf of 
Desoto, Inc.; 

Ifl 

19 
Hr. Joseph V. Raraganis 

20 Raraganis & white, Ltd. 
414 North Orleans Street 

21 Chicago, Illinois 60610 

22 appeared on behalf of 
Amorlcan Can Company, Inc. i 

23 

24 
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APPWARANCPS (CnMTTMURP)• 

2 

1 

4 Mr, T, ,7, Keatlnn 
r,aw Offices of Jflfnee T, ,T, Kcatinn, P.O. 

5 Printers Row 
542 South Dearborn Street 

S Chicaqo, Illinoia <50605 

7 appeared on behalf of 
Premier roatlnqs, Tnc,i 

a 

0 

10 
Mr, Bdward J. Leahy 

11 Leahy, Risenberq & Praenkel, Ltd, 
309 weat washlnqton street 

12 Chicane, Tllinola 60606 

13 appeared on behalf of 
scholle Corp.I 

14 

15 

16 

17 Mr. Craiq Slmtnerman 
McDermott, will & ffraory 

18 227 West Monroe Street 
CMcaqo, Illinoia 69606-5096 

19 
appeared on behalf of standard T 

20 Chemical Company! 

21 

22 

23 

34 
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Mr. r^anlfll K, Frit?; 
•^aylor, i^iller, Rprowl, I'offnaqle R 
M ft r 1 p 111 
33 Worth r.aFall» Rtropt 
Chicaqo, Tllinois 60602-2602 
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Party Plaintiffs Desoto, «t al 
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WITNESS I 

RICHARD R, BOICE 

Direct Examination by: 

Mr. Karaganis: 

Mr. Fort: 

Mr. Lustgarteni 

Mr. Leahy: 

EXHIBITS 

Boice Deposition Nos, 

54 

55 
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2166 

2177 

2037 

2161 
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HR, KAPAHAMTSt Let the record nhow that 

there Is the resumption of the deposition of Mr. 

Richard Hoice pursuant to notice and aqreement. 

RICHARD R, POICR 

having been previously duly sworn* 

was examined and testified further as follows! 

DIRRCT RXAMINATTOH 

(CONTIHURD) 

PY MR, RARACAKTR! 

o. Mr. PoicSf I believe there was a 

question pending yesterday. 

Mr. Rcice* we spoke yesterday of the 

December 22, 1983 memorandum by Mr. Adamkue* 

which had attached to it the Hideo T 

endanqerment assessment* and there was also T 

believe a Mideo II endangerment assesenonti or* 

certainly the memoranduni by Mr. Adamkus had both 

Midco X and Hideo II on it* did it not? 

A* That*8 correct. 

Q« Okay. 

Has that endangerment assesenient 

followed by litigation seeking to abate the 

imminent and substantial endangerment that was 

addressed In Mr* Adamkue* memorandum? 
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I A* I know thore waa litlqatlon sometine 

7 during that period, but I don't know anything 

3 about It. 

4 «P. TPMRNnAnMs I have to object to the 

*) extent you are asking for a legal conclusion as 

^ to what the litigation involved. 

7 MR. RARA<?ANtR» Let's turn, if we can, to 

9 the --

O MR. TRMPMPAT7M: I don't know that it has 

10 anything to do with what your question is about. 

11 MR. RARAnAMlSt Yes, it doos. It relates to 

12 the endangerment assessment and certification 

13 that was in December of 1993. 

14 0. What, if anything, was done to abate 

15 the endangerment found in Mr. Adamkus* 

16 determination? 

17 MR, TRNBNRAUMi I think the question — T 

19 can let you answer that question without 

19 objection, to the extent that it asking what 

20 costs aro we aeoking to recover for -- well, the 

21 costs recovered. 

22 What cost are we aeoking to recover or, 

23 subject to my objection, that we have already 

24 recovered. Tf you want to answer that, that 

Longoria a Coldstine 236 1030 Chicago 
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1 will bo fine. 

2 Zf you are Booking a determination by 

thla wltnesfl aa to whether a particular atep Is 

4 a atep designed to deal with a particular 

5 imminent Gubstantial endangermont, then T think 

6 you are oskinq for an expert conclusion as well 

7 as a legal opinioor as well as getting into the 

record issuer perhaps. 

9 KR. KARACAMigt Mr. Tenonbauiiir in December 

10 of 1983 an official of the United States 

11 Environmental Protection Agency apparently 

12 without any evidence declared the existence of 

13 an Imminent and substantial endangerment. 

14 fhe proceea that we are about to 

15 undertake shows that the United states 

16 government then went in front of Judge Moody's 

17 predecofisor and presented their claims with 

18 respect to an imninant and substantial 

19 endangermentr and ultimately reached a cash 

20 settlement with the United states and a 

21 determination aa to whether or not any action 

22 was needed to be taken to address the 

23 endangerment. 

24 This is not an administrative record 
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1 mattor. Thin is a matter that has been in front 

2 of the Federal District Court and it relates to 

3 what coats were t^ald and what aqreement was 

4 struck to address endangerment• 

5 HR, TRTiRriPAnM * I can't aqcoe. 

6 Of course, I am not aqreeing or 

7 diaagreeinq with whatever you just said because 

8 I don't understand what you said. Put, this 

9 witness has said he doesn't know what happened 

10 in the Iltiqation. So, I don't think > 

11 MR, KARAOANTSt That isn't the question, 

12 Alan. 

13 The question is what was done to 

14 respond or to take action following Mr* Adamkus' 

1!> determination of endanqerment, 

16 MR* TRNRNPAOMi T am qoinq to have to object 

17 to the question* 

18 You are asking the witness to make a 

19 determination as to which of RPA's costs, 

20 removal costs, in this case we are addressing* 

21 MR* KARACAMlSt This Is not a removal coat* 

22 This is a coat that was undertaken, and T take 

23 It time was involved in It, both in the 

24 preparation of the endanqerment assessment and 
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1 in the preparetlon of determinations as to what 

2 was necessary to abate the endanqerment. 

3 You will find -

4 MP, TPNFfnATMi Ao to cost, he Can answer, 

5 but as to any grandiose questions about 

6 litigation — 

7 MP. PARArTAMIS: Tt iB not qrandiose 

P questions, T am asking a simple question# Mr. 

9 Tenenbaum, 

10 0, Mr, Bolce# what was done to abate the 

11 endanqerment that was found by Mr, Adamkus in 

12 1903? 

13 MP, TPTlFMBAHMj That Is not an appropriate 

14 question# because you are asking the witness to 

I? form an expert opinion as well as a legal 

15 conclusion as to which of whatever was done was 

17 addrasainq an imminent and substantial 

10 endanqerment, 

19 MR, KARAGANlSt Your objection is noted, 

20 RR, TENFNBATJHi It al 80 may be getting into 

21 a record issue, 

22 QY NR. KARACARISt 

23 0, Go ahead# Mr, hoice. 

24 MR. TRNRrmAGMt I will have to instruct the 
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1 witness that he may answer only to "the extent to 

2 describe varlouo RPA costs that we may be 

3 seeking to recover or may havo been recoverad 

4 already, 

5 «n, KARA'lAWt?: As well as actions, we are 

6 looking for facts here. We are not looking for 

7 onlnlon or'anything else. We are looking for 

8 facts. 

8 o. What was done to address the 

10 endangermcnt found by Mr. Adamkua in 19A3? 

11 MR, TRHRHRAMMi Pleaae limit your answer to 

12 whatever may have been undertaken, for which we 

13 are seeking costs. 

14 Again T object to the attempt to 

15 inquire and get the wienass to render an expert 

16 opinion as well as a legal conclusion as to 

17 whether a particular cost item was designed to 

16 meet some legal standard. 

19 RY NR. RARAOANISi 

20 0* Go ahead Nr. Roice. 

21 A. As T have already stated in previous 

22 testimony, following this endangerment 

23 asseasment that there was negotiations with 

24 responsible parties to take actions at the site. 
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1 There wae --

3 Q, Ho ahead, T ant sorry. 

3 A. We prepared a remedial action master 

4 plan. Wo, r should flay, yes, our contractor 

5 prooared a woric plan for the remedial 

6 investigation feasibility study. 

7 0, That was separate than the remedial 

A action master plan? 

9 A. Voo, 

10 O, Okay. 

11 A. And that was approved by the Agency. 

12 And we initiated the remedial 

13 investigation feasibility study at both sites to 

14 determine the extant of contamination remaining 

15 at the site and evaluate any hazards that 

16 remained at the site. 

17 0. Okay. 

Ifl Would you please recover from the 

19 rocerd the endangerment assessment, which is 

20 dated 12-22-83? 

21 A. Sure. 

22 Q. That is Nr. Adamkus' certification. 

23 In that same record, if you would, T 

24 believe it is in the same box, also on January 
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1 10, 1904 thern choulcl be a record! Item with 

2 regard to the first annended complaint by the 

1 nnlted States filed January lOr 1904, 

4 A. tihat la the date of the first one? 

5 0. 12-29-03. 

0 A. What la the other one? 

7 0. Tt Is an item first amended complaint 

0 dated January 10, 1904, 

9 A, dkay, 

10 0, T)o you hove it? 

11 A, Yeo. 

12 0, All right. 

13 May T have them, please. Thank you, 

14 Would it be an accurate statement, Mr. 

15 nolce, that the December 22, 1903 action by Mr. 

16 Adamkue waa the prelude to the filing of an 

17 amended complaint by the United states In 

10 January of 1994? 

19 MR. TRNRWRAUMi Objection, 

20 This witness was not employed by the — 

21 not working on this case at that time, Wow 

22 would he know? 

23 BY MR, RARACANISI 

24 0, If you know, 
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A. Hellf obvlouoly It was proparcd before 

that. That's all T can say, 

0. Are you familiar with the process of 

using an endanqerment aseesament and finding as 

a baala for referral for a Section 106 case? 

« MR. TRMFMRAUMI Objection. Calls for a 

7 legal conclusion, no foundation as to this 

3 witness. 

9 ny MR. KARAOAHigi 

10 0. Co ahead. 

11 A. Since we used it on this caae, that's 

12 the extent of my understanding is what 

13 experience I have had in issuing the unilateral 

14 administrative orders which became effective on 

15 January 29, 1989. 

16 0. Was there a —• 

17 A, December 29, 1989, 

18 NR. KARAOAMISf Off the record. 

19 (Discussion had off the record.) 

20 Back on the record. 

21 0. Was an endangernent aseesament similar 

22 to the December 22, 1983 endangerment assessment 

23 done prior to the December 1989 unilateral 

24 adminlatrative order? 
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1 MR, TRNRNRATMj Object, seekB diBCovecy on 

2 record isBues, 

3 But, subject to my objection, you can 

•1 t r y a n d a n cw e r. 

5 A, T don't know what you mean by Bimllar. 

6 BY MR. P.ARAOANIRJ 

7 0# Well, you are familiar with the 

endanqecfiient assesament that was issued December 

9 22, 19ft3. 

1(1 Was an ondangernent aBBessment to 

11 provide the factual and analytical baals for a 

12 claim of endangerment done prior to the 

11 unilateral administrative order in December of 

14 '89? 

15 MR, TRMBMBA11«» Same objection. 

16 A. Yea. 

17 The technical evaluation was — of 

18 eouraof following the remedial investigation we 

19 had much more detailed information. And so we 

20 had that technical evaluation of the extent of 

21 hasard at both sites, like we did on December 

22 22, 1983. 

23 Q. Well, now, was the only additional 

24 basis the technical evaluation and the remedial 
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1 Investigation or was there additional technical 

2 evaluation? 

3 MR, TRMRNhATTMi Same obj action, 

4 tfe are taking discovery into the 

5 finding of limited substantial cndangerment now, 

S HP, KAPAfiAMiSi T am just trying to find out 

7 whether there is any additional evidence that is 

R supporting the ultimate ondangerment» other than 

9 th e RI, 

IQ MR, TRMRMnATTHt I am goinq to have to 

11 Instruct the witness not to --

12 You want the witness to say whether or • 

13 not the Agency's finding of imminent substantial 

14 endangecment, what was that based on is what 

15 your question Is? 

16 HP, KARACANISt No, 

17 What I am asking is if he can point out 

18 to ne in the record, he aaid the PI and the PR 

19 were a factual basis, 

20 Simply, so there is not a misleading 

21 statement later on croas examination, I want to 

22 find out if there is anything elae, I believe 

23 there was, T am not trying to play any games, 

24 I am juat trying to gat it clear for the record, 
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1 NR. TFNFNBAltMi All right, 

2 Well, subject to my objection, you can 

3 answer. 

4 A. There was an evaluation that waa 

5 attached aa part of the unilateral 

1 adminiatratlve order. 

7 ny MP. KARA^lAMIR » 

8 Q. 'fan that the acute risk osaesament? 

9 A. That's correct, 

n 0. Okay. 

I So would it be a fair statement that 

you had the RT, the PS and the acute risk 

3 asaesament, in addition to the material that had 

4 been in existence at the time Adamkus gave his 

5 endanqecment assessment in '83? 

5 A. That's correct. 

7 PY MR. TRNRMBAHMl Well# that is — 

8 MR. RARAdANlsi T am just trying to get the 

9 information. 

!0 NR. TRNRNBAnni Again, T object to this aa 

21 discovery on a record issue. 

22 BY MR. KARAOANISt 

23 0. Now — 

24 MR. BLANRSRAlNi Nas there an answer to your 

Longoria & Goldstine 236 1030 Chicago 



1 last gueetion, Joe? 

2 MR, KAPAH^NTfl: v^a, I!© can read it back, 

3 NR. BLAWKRPAIMI That's all rlqht. 

4 RY KABAOAMTRt 

5 0. With reap9Ct to the first amended 

^ complaint that was filed, what technical relief 

7 was aouqht to abate the imminent and substantial 

3 endanqerment found in December of 19P3 for the 

q Midco T site? 

10 HR, TRWRMRAHMi Same objections and 

11 instructions as earlier. Please limit your 

12 answer to coats covered. 

13 A, ' I would have to read the document. 

14 PY HR. KAPA<3ANISl 

1? 0. All rlqht. 

16 A. But I don't know how this would have 

17 anythlnq to do with coat recovery. 

18 A. Xt may be better for a lawyer to 

19 interpret this. 

20 But, qonerally — 

21 MR. TRNBRBAIIMI la this a question asking 

22 him to interpret this document? 

23 MR. KARAGANISt If he needed to review the 

24 document., fine. 

Longoria a Goidetine 236 1030 Chicago 



l«»60 

1 T am trying to find out what wort* what 

2 rosponae was demanded by the government after 

3 the December 22, 1903 finding of an imminent and 

4 eubetantial endangerroent. t<rhat resnonae wae 

5 demanded by the governmont. of the reapondente or 

fi the defendants in this caae to abate the 

7 imminent and substantial endangerment at f^ldco 

8 T. 

9 rig, TPMPNDAnMi when you say that, there is 

10 a little bit of a confusion built Into your 

11 question* First you say that there was an 

12 imminent eubstantial endangerment found et the 

13 site. Then you say what response was required 

14 to abate the imminent and oubstantlal 

15 endangerment at the sites* 

16 MR* RAPAnAPlPf Site. 

17 MR* TPNPNRAUMt Or at the site* 

10 MR, XARAGAMTSi T am dealing now with Midco 

19 X only, 

20 MR, TRMPMRArjH: Site* 

21 Now, in that question do you mean to be 

22 focuelnq just on the particular Imminent and 

23 substantial endangerment that waa referenced in 

24 '83 or any Imminent and substantial endangerment 
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In general? 

MR. KARAriAHT.g: I ara talking about simply 

Mr. Adamkuc' nice finding in December of 1903 

that, the Midco I site may present an imminent 

and substantial endangernont. 

V7hat response was demanded by the 

government to abate that imminent and 

0 substantial endangerment• Yes. 

9 MR. TRNTMPAUMi I think that is an 

10 objectionable questionf as 1 have indicated 

11 earlier. 

12 Sut» if you know the answer without 

13 speculatinqf subject to my ebjection» try and 

14 answer it. 

15 Again, we are talking about only the 

16 '61 imminent and substantial endangerment. That 

17 was the question. 

18 A. Okay. 

19 Page 30 of the first amended complaint 

20 by the United States filed with the Mcrthern 

21 nistrlet Court of Indiana Includes a prayer for 

22 relief, it goes to page 32. And it includes the 

23 following. 

24 "Wherefore, the 
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I plalntlffr Onleed Stateo of 

2 Amerlcar prays as followsi 

3 A» That the court 

4 isouo an Injunction 

5 requiring defendants jointly 

6 and severally to do the 

7 fell owing: 

3 1. Cease and 

-3 desist and refrain from all 

10 activities relating to 

11 handllnqr treatmentr storage 

12 or disposal of hasardous and 

13 solid waste and hazardous 

14 substances at the Midco 

15 sites 

16 0. Okay, 

17 A m 

Ifl • — except as 

19 provided herein. 

20 2, Formulate and 

21 submit to nsRPA a plan for 

22 the removal of solid and 

23 hazardouo wastes and 

24 hazardous substances from 

-
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1 the Kldeo slteo conelstent 

7. with all applicable 

3 regulations and for the 

4 proper disposal of that 

5 solid and haeardoua waste 

5 and hazardous substanceor 

7 which plan shall neet the 

B requirements and be subject 

9 to the approval of the 

10 UflPPA. 

11 3. Rxpedltiously 

12 remove all solid wastesr 

13 hazardous waste and 

14 hazardous substances stored 

15 on the surface of the Hideo 

15 sites In accordance with the 

17' approved plan. 

18 4, To the extent 

19 not already implenented by 

20 0SHPA. formulate and submit 

21 to USHFA plans for the 

22 investiqstion of the nature 

23 and extent of contamination 

24 of eoll and groundwater and 
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1 for tho 4batomont of such 

7. contamination. I^uch plan 

1 Rhall be consistent with all 

4 applicable requlations and 

5 be subject to the approval 

6 of r75?FPA. 

7 *5, Fxpedi tiouely 

n implement all abatement 

9 activities relatinq to soil 

10 and groundwater 

11 contamination at the Hideo 

12 sites in accordance with the 

11 approved plans.* 

14 And the rest relates to other matters, 

l*f not to remedial actions. 

15 Q. Mould it be a fair statement that, 

17 again, based on your knowledge of the Superfund 

10 program and the regulatory structure, that the 

19 olononts called for or planned for the 

20 preparation and submlsaion of a plan for removal 

21 and then the expeditious Implementation of the 

22 removal of surface wastes, related to the use of 

23 the term removal as that term is used In the 

24 CRRCLA program? 
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1 MR, TRWRNTiAtiM J Off the record for a second. 

2 (Discussion had off the record.) 

1 MP, KAPAOANlf^i Let's qo back on the record. 

4 0. m qoic«» T take it from what you 

5 read, you read it literally} but, let's aeo if 

6 it can do it from a layman's standpoint. 

7 The relief that was requested by the 

.9 government to deal with the December 22 finding 

9 of an imminent and substantial endangerreent was, 

10 one, that the defendants should desist and 

11 refrain from dealing with hasardous wastes at 

12 the Midco sites, is that right, that was number 

13 one? 

14 MP, TRMPMRAUMt Halt a second now, 

15 You can read this as well as anyone can 

16 read this, 

17 MP. KAPAGANISi I am asking — 

10 KR. TBNRNnAnNt T don't see why he needs to 

19 ifitorpret a Isgsl document. 

20 MP. XARAGANIPI I am not talking about a 

21 legal document, T am talking about a fact 

22 witness with respect --

23 Mr. Tenenbaum, I realise lawyers like 

24 to have there tentacles in everything. Rut, the 
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fact ia that there was a declarntlon by a 

non-lawyer of an imminent and substantial 

endanqerment• Somethina very serious existed at 

the Kidco T site. 

T take it there were demands made to 

6 abate that endanqermentr presumably. And T am 

7 tryinq to find out what those demands were* Not 

B from a leqal basis, from a technical basis, 

0 What wore the demands of the governnont 

10 to abate the endanqerment in 1904, riqht after 

11 the December '03 finding, 

12 MR, TPMRNRAnMi But built into that question 

13 Is a leqal determination as to — as well as an 

14 expert opinion, as to which particulars of these 

15 correspond to the 1903 findlnqs that you 

10 referred to, 

17 MR, RARARAKISf It is a factual question, 

19 NR. TRNRMRAnMr Why Is it a factual 

19 qaostlon? 

20 MR. RARACANlSt What do you need to do to 

21 abate the endanqerment. Do wo need a lawyer for 

22 everythinq? 

23 MR. TRNRNBAnNi Doesn't that require 

24 expertise? 
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1 MP, KAPAGAMTS: Mo. 

7 MP, TPMPMPAtTMi Why doesn't take require — 

3 MP. KARAGAMT.P: Does dealing with hatrardous 

4 wastes require an expert? Do you need to be a 

•; rocket scientist to work that out? 1 think moat 

6 six-year olds can figure out when --

7 MP, TP.rJPMP Aim I none expert questions are 

P easier than othors, but they are still expert 

P questions, 

10 MP. KAPAGAMlSt To prepare a plan and 

11 implement the plan for removal of surface 

12 haxardous wastes, does that require a rocket 

13 scientist to figure that out? 

14 MP, TPMRNBAnHi Whether It is easy for an 

15 expert to render an opinion or difficult for an 

16 expert to — 

17 MP, KARAGAMTSi I think Judge Moody end the 

IP judge who originally had this caee would be able 

19 to figure that out. That nakee common aenae. 

20 NR. TRNPMPAaMt You are Still Seeking to 

21 take testimony on an issue that requires an 

22 expert opinion. 

23 MP, RARACANISf Your objection is noted. 

24 Q. Are those five elements a fair 
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] Statement of what was beinq demanded of the 

2 defendants? 

3 A, I think the document speaks for Itself* 

4 0, Let's deal with the question of was 

*> there any demand at the time that there be an 

6 immodlate restriction of access to the site? 

7 Mf». TrqpnqATiKt Any demand in '84? He 

8 wasn't there. 

9 MR, PARAnANISi Yes* 

10 0* Rased on your information and knowledqe 

11 of the history of this case* was there any 

12 demand made by the government in 1984 that the 

13 defendants restrict access to tho Mldco T site? 

14 MR. TrNKNBAUMi If you know* you may answer. 

15 If you know. 

16 A. All I know is it is not in this prayer 

17 for relief. it is net specifically stated. 

18 BY MR* RARAqANISt 

19 0, Is there a demand anywhere to your 

20 knowledge in the documents* either in or out of 

21 the administrative indices that are In Boice 

22 Deposition Rxhibit No. 3* a demand at any time 

23 by the government following the December 1983 

24 endangermont declaration that the defendants 
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1 restrict acceas either by a fence or any other 

.1 means to the Mldco I site? 

3 MR, TRNRMRAtTMi Object. Tt aaks the witness 

4 to answer based on seven years' worth of 

5 clocunionts. Tt Is not a fair question, 

6 RY MR, FARAO AMIS* 

7 o, Oo ahead, 

n A. What la the demand? 

9 . 0, A request. Anythlngr a note* a phone 

10 call. Anything saying please put up o fence in 

11 response to the December 'R3 endangerment 

.12 assessment. 

13 MR. TFMRNBAnMi Didn't we already have some 

14 testimony on that yesterday? 

15 MR. KARAGANlSi No, not on this one. 

16 A. I don't know about the response to the 

17 '83 endangerment assesBment. 

13 All T know is I am net aware of any 

19 requoet of that nature. 

20 0, All right. 

21 Now, was there any request or demand of 

22 any kind that the defendants provide alternative 

23 water supply to any neighboring residents from 

24 the Midco I site? 
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1 A, Mo. Wecaua® thor® was no — we didn't 

2 detect any contamination at nearby residences 

3 that we thouqht were attributable to the sites. 

4 0. All riqht. 

5 no at the time those sites were not in 

6 any Inraediste danoer of contaminationy is that 

7 correct? 

9 MP, TKNMNBAnHi I am qolnq to have the 

9 instruct the witness not to answer that 

10 question. That's an Imminent substantial 

11 endanqerment question# directly a record issue* 

12 MR. FTAPAqANTSt Mr. Tenenbauffl# he answered a 

13 related question yesterday. 

14 MR. TRMRMHAnM: T object to it, 

15 What was the related question that he 

16 answered? 

17 MR. RARAGAMTSi The related question that he 

16 aaewered yesterday was that he haven't found any 

19 evidenoe to this date of contamination at the 

20 neighboring wells around Hideo I. 

21 A. That la what T said today. 

22 MY HR. RARAGANlSl 

23 0* All right. 

24 MR* TRNRNRADMi I am Still going to object 

Longorla & Goldstino 236 1030 Chicago 



1971 

1 to it, and any further quaatloninq on it. 

2 You have may have snuck through some 

3 answer that T didn't object to. 

4 Kh. ^lAPfln^NXSt They are highly relevant. 

5 Mr, '''enenbaum, 

6 MP, TrurHnAHMs They are record lasues. You 

7 aro not entitled to take discovery on record 

8 ioBues. 

9 BY MP, KAPA^^^4I9t 

10 n, Mr, Bolce — 

1) MP, TPMRMPAriMt T move to strike all answers 

12 and questions on record issues. 

13 MP. KARAriAMTSf That's a global motion. T 

14 take it. 

15 0. Mr. noice, was there ever a demand or a 

16 request that they put in something in addition 

17 to the cover? 

18 You Indicated in your testimony 

19 yesterday that a cover had been put on the Midco 

20 X site in 1982. 

21 Was there a demand by the government 

22 that some additional cover be put on to address 

23 the endengerment found in 1963? 

24 MP. TPNRNnADHt I am going to reiterate my 
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1 provious obiectlone and alno add to the 

2 objection that T am not sure what the questioner 

3 means by demand or request. 

4 *ip, KA*?AOAMIF, f Do you understand the worde 

5 demand or requeot? 

fi . fp, TfiMRMTAMMr T am not sure whether or not 

7 your question subsumes — whether or not demands 

F or requests, how specific they have to be. 

<> MR. RARArAriTFt Communication of any kind. 

10 Mr. Tenenbaum. requesting or demanding that the 

11 defendants in this case do anything other than 

12 the cover that was already on the site to abate 

13 the endangerment found in 1983. 

14 MR. TRNRMRAnnt Same objection. 

15 A. If you put it that way. T think it is 

Id obvious from the emended complsint that we are. 

17 Decause. for one thing, you are supposed to 

18 sabmit a plan for the removal of the solid and 

19 hasardoua waste from the Hideo site. 

20 So it doesn't specifically stata you 

21 have to put a fence around the site. nut. 

22 whenever you are doing a removal action, if 

23 there waen't — 

34 T think there wee already a fence 
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1 around both olteor at l^ast around the Midco II 

?. alto. 

1 Q. My quoatlona havo boon only relatod to 

4 the Midco I site, Mr. T^clce. 

5 A. Okay. 

6 MT». TRNRMMAtlMj Lot him answer. 

7 A. Naturally if you are doinq a removal 

n action, you will put a fence around the site to 

9 restrict access. That would be part of the 

10 plan. 

11 Also it flays that they will 

12 expeditiously implement all abatement actions, 

.13 actlviticD relating to soil and groundwater 

14 contamination at the Hideo sites In accordance 

15 with the approved plan. 

1<> And that plan, which would be basically 

17 the result of your remedial Investigation 

10 feasibility study, could include a requirement 

19 to install a fence around the site. 

20 BY HB. KARAdANXSt 

21 0. I am simply asking, Mr. Boice, that as 

22 a result of the 'S3 action, was there a specific 

23 request for fencing the aite? 

24 You said previously there wasn't.. 
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1 MR. TBNrri!JATTMj Pe just Clarified his 

7 answer. 

3 MR. RARACANTPi I understand. 

4 0. nutf you said previously there wasn't a 

9 specific request* Is that riqht? 

5 A. That'a correct. 

7 0, Was there a specific request on a 

R short-term basis at all of any kind to Install 

9 something more than the cover that was on the 

10 site? 

11 HP. TF.HRMRAiiHt Pane continuing objection. 

12 A. No. There wasn't a specific request to 

13 that effect. 

14 py MR, KARAOANISt 

15 0« Now, again, just for laymen, if there 

IR is an immediate health problem out at any site, 

17 isn't it normally the practice that either FPA 

18 or people that RPA thinks are responsible will 

19 bo askod to do something immediately? 

20 MR. TBNRNRAUNt I will have to object to 

21 that as seeking discover on s record issue. 

22 Unless you can tell me now it relates to a 

23 non-record issue, I am going to have to instruct 

24 him not to answer. 
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1 MP. KABA«AHts» Tt relates among other 

2 things to the cost. We toot care of the 

3 emergenciesr Mr. Tenenbounif with a S5 million 

4 payment to the government, Vou aro trying to 

5 double 

6 MP, TPHPNTiAiTMt I don't know you say you 

7 have taken care of# It was an emergency, nut I 

p don't see why you think you took care of all 

9 emergencies. 

10 MP. KARAHANTSt Mr. Tenonbaum, in 1985 we 

11 made a $5 million payment. Certainly we took 

12 care of the emergencies that existed as of 1985. 

13 MR. TRNRMnAtlMi Row do you know that? 

14 MP. RAPAGANIRt Pecause you didn't ask ua to 

15 do any more. 

16 MP. TRMRNPAnHi HOW do you kncw that? 

17 A. We did. 

18 We required you to do the RIPS and then 

19 to inploBont the actions following the RTFS that 

20 wore Boloeted in the record of decision. 

21 BY MP. KARAGANTRl 

22 0. Mr. Boicer I so just trying to find out 

23 as emorgency health protection measures --

24 MP. TRNRMBAUMi I am going to have to object 
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1 to th« emergency phcafle as being very vague and 

2 emblquoua. 

3 MR, KARArSAMTPt Your objection i« noted, 

4 0* Aa to omergency health protection 

B tnattersr was anything demanded of tho defendants 

6 to abate any emergency health protection 

7 situation or health risk situation as a result 

0 of the December * 8.3 endangerment plan? 

9 A, At Midco I you mean? 

10 0. Yea. 

11 A. Mo. 

1.? The only request was to or the 

13 negotiation was to conduct a remedial 

14 investigation feasibility study of the remaining 

15 contamination in the subsurface soils and the 

18 groundwater. 

17 0. All right. 

18 A. And to address those. 

19 0, So I am correct# then# that nothing was 

20 demanded of an emergency nature in terms of 

21 action to abate an emergency threat --

22 MR. TRMRNDAHMt Same objection. 

23 DY MR. ICARAnAMtSt 

24 0. — at Midco I? 
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1 A, Mot a« far as any time-critical action. 

2 0, So my statement ia correct? 

1 A, Yea. 

4 0, Mow, your Exhibit C-I ends at 1904, 

5 You indicated that you had undertaken a remedial 

(i investiriatlon -- you, the Aqency, had undertaken 

7 a remedial investigation at Midco T? 

8 A, At what time? 

9 0. In 1934, 

10 A. No, we hadn't« 

11 0, When did you undertake the remedial 

12 inveotiqation? 

13 A, As I stated before# we prepared or our 

14 contractor prepared a work plan to conduct the 

15 remedial investigation and the feasibility study 

16 at both Midco I and Midco II« T believe it was 

17 submitted or finalized in February of 1985, And 

18 we initiated work on the remedial investigation 

19 feasibility study, 

20 Than we dlacontinued it when the 

21 responsible group of responsible parties agread 

22 to Implement the remedial investigation 

23 feasibility study, in accordance with our 

24 approved work plan, 
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1 Sor our contractor discontinued work on 

2 it. And th« contractor workinq for the 

3 rosponsible partieo initiated work on the RT/Pc 

4 In a round May 1985, with oversight by WSRPA. 

5 0. What work did your contractor -- who 

was your contractor? 

7 A. C«?-2-M-T?ill, 

9 n. And what work was done by CH-'2-M-Hill ? 

9 A, On the remedial investigation 

10 feasibility study? 

n 0. y«B. 

12 A, Okay. 

13 They prepared the remedial action 

14 master plan. 

15 0. Ts that the one we discussed before? 

15 A. Yes. 

I? 0. Okay. 

10 A. They prepared the work plan. They 

19 conducted or contracted physical work to be 

20 oonductod at Midco T. 

21 0. Okay. 

22 A. And they initiated some procurement 

23 activities regarding monitoring well 

24 installation, which they had to discontinue. 
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1 And they closed out their contract. And also 

2 there were project manaqement coats included in 

3 those activities. 

4 0. And between the December I9fl3 

5 endanqerment assessment and the time that the 

fi defendants undertook the remedial investIqation. 

7 was there any further endanqerment analysis done 

n by PPA or its contractors? 

9 A. netween the 19fl3 and the --

10 Q. Yes. 

11 A. — the risk asBessments conducted by 

12 the — 

13 0. Yofl. 

14 A. Por the remedial inveatigation 

15 feasibility study? 

Ifi 0. Yes. 

17 A. At Hideo I? 

10 0. Yes. 

19 A. Not that I am aware of. 

20 0. This agreement by the defendants to do 

21 the NX and was that incorporated into a 

22 formal document, a formal agreement? 

23 A. Yes. It is In the partial consent 

24 decree. 
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1 Q. Za that in the record? 

2 A, Yea. 

3 0. Would you find it, pleaae. 

4 A, Okay. 

5 0, The agreement to do the RI/PS waa In 

6 June of 19R?| la that right? 

7 A. I believe there waa aome type of an 

5 understanding before that and it was -- It might 

have been finalized around June 1985, I am not 

10 sure exactly, 

11 o, When did the Informal agreement go into 

12 effect? 

13 A, I know -

14 MP. TFMPWOAiTMi Objection to the extent It 

15 calls for a legal concluaion, 

1^ A, T know Geosciencea called me In April, 

17 So there must have been aome type of agreement 

13 by then* 

19 BY MP* RAPAGAMISt 

20 Q* At the time were you involved in the 

21 negotiation of the technical elements of the 

22 1985 partial consent decree? 

23 A* There wasn't very much negotiation. 

24 The participants agreed to implement the 
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1 ramedial actions in accordanca with the 

2 approved — OSRPA'e approved work plan. 

3 0. At the time the qovernnent entered into 

4 the partial consent decree with respect to '4ldco 

5 X. did the qovcrnment demand that the defendants 

^ take any action to abate any emerqency or 

7 Imoediattt health threats at or around the MLdco 

R T site? 

9 MR, TEMrwRATTMi Rame objection, 

10 A, You mean in the 1985 partial consent 

11 decree? 

12 BY MR. RARAHANISI 

13 0. Yes, Rlther in the document itself or 

14 verbal demanda# written demands outside of the 

15 document, 

16 Did the government eay look, we have 

17 got these immediate health threats here, we want 

18 you to address them? 

19 A« Okay, 

20 Well, I know they were negotiating for 

21 actions at Midco II, And eventually we had to 

22 do those ourselves, That included removal of 

23 drums and containerised wastes on the surface# 
/ 

24 and excavation of the sludge pit and filter bed, 
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1 0* Rlchr T will get into Hideo II* T am 

2 asking about Hideo T. 

3 In 199'^ as to the Hideo I eite* did the 

4 qovernment demand that the defendants -- 1995, 

5 rid the government demand that the defendants 

6 take any emergency or immediate action to abate 

7 any emergency or immediate health threat at or 

9 around the Midco I site? 

9 MR, TRNPNUATiMt game objection. 

10 A, Mo, There was no — that type of 

11 action was not required in the partial conaent 

12 decree, 

13 ny MR, RARAOAMISl 

14 0, Or anywhere else by the government? 

15 A. That's correct, 

15 o. Mow, when is the next time in which --

17 I am stopping with the chronology hare at C-I on 

IB your interrogatoriss that you filed in 19R5, 

19 which X Bight note for the record that you have 

20 a cenklnaing duty to supplement under the 

21 Federal Rules of Civil Procedure. 

22 That is for your counsel, not for you, 

23 KR, TRMFNRAuni As do the defendants, 

24 Whatever the rules require, anyway, 
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1 BY HP. KAHA'TAMTRl 

2 Q. When next was the eubiect of 

3 endangerment ralsod or addressed in any way at 

4 Mldco T7 

«> MR, TRMRKnATTH* Same objection. 

6 A. That would have been during the 

7 completion of the remedial Investigation, 

fl BY MR. KARAOAHTSs 

9 0. All right. 

10 Now. how does a remedial investigation 

11 address endangornent7 

12 MR, TFMRNBAOMi I am afraid that we are now 

13 into a record issue again. 

14 MR. RARAGANlSf I am not asking about this 

15 case or anything else. 

IB T am asking about how under the CRRCLA 

17 program. This has nothing to do with any record 

19 issue or this record or snything else. 

19 How does this question of endangerment 

20 eome up doing an RT under the National 

21 Contingsncy ?lan7 

22 MP. TRNRNBAUMf Row is that relevant to a 

23 non-record issue? 

24 MP. RARAGANlSt Tt is relevant to what 
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1 costs# whother the costs were consistent with 

2 the KCP# 

3 You are seeking costs here for the work 

4 that was done* T am trying to find out how 

5 endanqernent costs come into the NCP at this 

6 stage of the proceos# the m process, 

7 MR. TRgpgnAHMt I don't know that you have 

R established that there are costs. 

9 MR, RARAfJANTS: T guarantee if you go 

10 through it, you are seeking — 

11 I am sure that work was done on 

12 endangerment, was there not? 

13 MR, TRHKNnAnMi If that Is hls question, why 

14 don't you tell him what work was done on 

l*) endangerment, 

16 MR, FARAHANlSi That isn' t my queation. 

17 The first queation is a foundation 

18 question. How does endangerment come into the 

19 III process under the National Continqency Plan? 

20 MR, TRNennAUKt The foundation qusation is 

21 to see if there are any coats first, 

22 MR, RARAdAHISt Are you instructing the 

23 witness not to answer the queation T have just 

24 phrased? 
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1 MP, TPNRfinATTMi I am qoing to instruct the 

2 witness to limit his answer to costs recovery 

3 issues, 

4 ''fc have pending before the court a 
\ 

*3 motion for protective order on discovery on the 

€ record issue of the finding of limited and 

7 aubntantial endanqerment. 

fl HP, KAPAOAHIPt Mr, Tsnenbaum, T am entitled 

9 to find out as a defense on the issue of coats 

10 whether the costs are consistent, among other 

11 things, with the NCP, 

12 The first question I have got to aak is 

13 whether costs dealing with endanqerment fit into 

14 Che NCP at the PI atage. That's what Z am 

15 asking him, 

16 In other worde, does PPA --

17 MR, TRMENBAUMf That question wouldn't arise 

IB if there weren't any costa, would it? 

19 MP, KARAnAMlRi Sure, it would, 

20 MS, TBNRMPAnMt Mow, if there were no cost? 

21 MP, RARAOAMTSt Mecsuse if RPA didn't do its 

22 duty and didn't conduct an ondangerment 

23 assessment, which I assume they did, but had 

24 they net conducted an endanqerment assesanent, 
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1 they would have violated their duty and their 

2 conclusions would have been in violation of the 

3 NCP, Vou have qct to follow the rules, Mr. 

4 Tenenbaum. 

5 MR, TRVRNnhMMi I am sure the Aqency does 

6 follow the rules. 

7 I am iust qoing to object and you can 

9 try and answer, hut, please try and limit your 

9 answer to costs.. 

10 ny MR. KARAttAMISt 

11 0. Go ahead. 

12 A. Okay. 

13 ^^ell# the first step in a remedial 

14 investigation, and all this is available in 

15 guidance documents that are available from 

16 nSRPA, and also in the Rational Contingency Plan 

17 to some degree, is to evaluate the site, 

IR determine the extent of contamination. 

19 The next step would bo taking the data 

20 from the site, evaluating the hasards to human 

21 health and the environment due to thoae -- based 

22 on that data. 

23 0. All right. 

24 And is thera an endangerment aaaasament 
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that ralatea to any Immadlate health threats^ 

short-term health threats done as part of the 

MCP process? 

TPNF*JhAMPt Objection. 

The here as far as T know waa done 

G by you all, wasn't it? 

7 Mn, KAPAOANlSi No, it is done under RPA 

3 Qupervifiion^ Mr* Tenenbaure* 

9 MR* TRNRKRAHMt Do you want to ask about his 

10 eupsrvislon? 

11 MR. FARAGANISt No. 

12 I am asking whether or not he* the 

13 Agency* requires that an endangerment 

14 assessment* whether or not there are any 

13 immediate health threats* be done as part of the 

16 RT* whether they do It or whether they have the 

17 PRP's do it. 

18 MR. TRNRNnADM} Same objection. 

19 RY MR. XARAOANTSt 

20 0* Go ahead. 

21 MR. TRMRNRAlJMf Also vague and ambiguous. 

22 A. The endangerment asaoasment should 

23 address all types of risks* both scute risks* 

24 short-term risks* long-term risks* potential 
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1 rlakBf current, rlske. 

2 BY HR, RARAr^A>7ISi 

1 0. Then as part oC the RT proceenr or aa 

A part of the process under the NCP, ia there a 

*) separate health aaseaament done by the AT<;DR? 

6 MR, TRMPMnAHM: Same obiectlon, 

A, Yes, They also conduct a health 

3 asaessment. 

0 BY MR, RARAfiAMISt 

10 0. Mov, do health profeaaionala -- by 

11 health profeaalonals T moan people trained 

12 spoclflcally In toxicology or public health --

13 are they the onea who do the work for the ATSDR? 

14 MR. TRMRMBATTNi If yoU know. 

15 A, As far as I know, yea. They are 

1<> medical doctors# oven to the extent of being 

17 medical doctors# yea. 

18 BY MR, RARAfTANXSt 

19 Q, Mow# when RPA supervises a private 

20 group of defendants or private group of 

21 responsible parties who are doing an 

22 endanqermont assessment# does RPA use medical or 

23 public health personnel to supervise the conduct 

24 of the health endangerment assessment? 
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1 A. Medical or public health? 

2 0. ProfeaelonalSr yes. 

2 A. T think in qeneral we use people who 

4 aro experienced in evaluatinq risks to the 

? public health or the environment. 

6 0, Who at p.PA supervised from a public 

7 health standpoint, someone experienced in public 

n health risks and endanqerment -- who at f^PA 

9 fiupervised the conduct of the endanqerment 

10 assessment for the Mldco I site done by the 

11 defendants? 

12 A. Well# I did to some deqree. And also 

13 personnel from Weston and PRC. 

14 0. Would you show mo the endanqerment 

15 assessment that was done for the Midco T site 

J6 that you supervised alonq with Weeton and PRC? 

17 HR. RRATlMCi Are ve in the *85 one? 

18 MR. KARAGAMTRt We are In the one that was 

19 done by agreement subsequent to *85. Yes. 

20 At Okay. 

21 That was conducted pursuant to the *R5 

22 degree? 

23 0. Yea. 

24 A. On Midco I# right? 
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I Q. Y«e. 

7 A, Tho endanqorment itoelf ic in section 

3 6, It ifl backed up by Information in the reat 

4 of the report, 

5 O, The endanqerment asaossment is section 

fi <5 of what document? 

7 A, There is also information in Appendix 

a ?. 

9 0, the endanqecment asseasmont ia in 

10 the remedial investigation report; is that 

11 right? 

12 A. Yes. 

13 0, Okay. 

14 And the endangormont aaseasment la a 

15 document that I take it you and Weston and P«C 

Ifi approved? 

17 MP, TRNRNBAHWI Compound, 

in BY NR. RARACANISt 

19 Q* Go ahead. 

20 A. 08BPA approved it. 

21 0, Nowr If something is found that 

22 repreecnts a short-term or immediate health 

23 hazard or health risk in tho endangernent 

24 assesamentf is there a meehaniam under CRRCLA 
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I for taking litimedlat« or ahort-term action? 

7 HR, TRNRNRAMH* Objection, callc for a legal 

3 concluaion, acoks discovery on record laeues. 

4 Plea»c limit your answer to coat 

5 Isauea. 

6 RY MR, KARAOAMIf?: 

7 O, no ahead. Rich. 

R A. Yes. There is a mechanism in CRRCLA to 

9 addreaa that. 

10 0. What la that? 

11 A. There is an emergency response branch 

17 to conduct removal actions, which could include 

13 fencing the site. 

14 0. And that could Include fencing the 

15 site. 

19 It could include adding to the cover 

17 that's already on the sitef it could include 

IR providing alternative water supply, could it 

19 not? 

20 A* That's corroct. 

21 RR. TRWRNRAURI Same objections. 

22 RY MR. KARAGANISl 

23 0. And that is the person, that emergency 

24 reeponae branch has the person who is the OSC or 
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1 on scene coor<iinator r Is that right? 

2 A, That's correct. 

3 0. Who la the current on scene 

4 coordinator? 

5 A. Well» there is no action being taken so 

A there Is no on scene coordinator. 

7 o. Is there any Of?c asalgned to this site? 

9 A, To Midco 1? 

9 0. Yes. 

10 A. At this time. No. 

11 0, Okay. 

1? Did the endangerment aaseaament that is 

13 contained in the PI for nidco t identify any 

14 Imeodiete or emergency public health threats 

15 that needed response? 

16 MP. TEHPNT^ADMi ROW is this relevant to a 

17 non-record issue? 

18 MP, RARAOANISI It Is relevant to whether 

19 the ooatB you are eoeklng now are different than 

20 the costs we have already paid. 

21 NR. TRMRHBAOMi I don't recall that at 

22 all — I don't follow that at all. 

23 What does this — the cost you have 

24 already paid. I don't follow that at all. The 
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1 coat you have already paid, what doaa that have 

2 to do this with? 

3 . MR. RARA^ANT<;i At the flettlemont we paid 95 

4 Trillion. 

5 MR, TPVFNnAnMi What doeo it have to do with 

n the RT/PR? 

7 r have already told you, your problem, 

R you seem to confuse spendinq money to address 

9 one haeard,which doesn't mean that you havo 

10 addressed every hazard. 

11 MR. RARAT^ANTSs Mut I am thlnkinq that you 

12 are duplicatinq — 

13 MR, TRMRMBAPHt It doesn't mean that new 

14 problems do not occur* 

15 MR. XARAHANIMi If there are new problems, 

IC that is fine* I am trying to find out whether 

17 there is anything different other than what we 

18 already paid for* 

19 MR* TRMfiMRAOHi You didn't ssk that, 

20 MR* RARAOANISt Yes, wa did* He paid to 

21 address immediate health threats at Midco I* 

22 I am trying to find out whether any new 

23 Immediate health threats have developed* 

24 MR, TRMRMRAUMt If you want to ask the 
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I wltnesB whether or not you are being asked to 

7. pay for sometnlnq you have already paid for, he 

3 can answer that, nut, you are not asking that. 

4 ?1T». RARA^AHiq: Alan, let ae ask my 

5 questions with respect to cost here. It is my 

deposition, it lsn*t yours. 

7 T don*t have to ask questions in the 

fl way you want me to ask them. 

9 MR. TRfiRNRAnn: t think we have to balance 

Ih the need to protect the record issues with the 

11 need for discovery on non-record issues. 

12 MR. RARA'lAHIRr Rol d it. 

13 T an not makinq any severe statements 

14 hero as to what has bean done. Rut, I am tryinq 

15 to find out when and if a public health 

16 emerqency ever developed here. After we paid 9S 

17 million to address public health emerqencies. 

IQ And I an having some troubles. Alan. 

19 HR« TRNRNRAOMi We have a disaqroement as 

20 you knew on the standard. 

21 MR. KARAGANISI Zf you want to Stipulate 

22 there is no public health emergency at this 

23 time, fine, 

24 MR. TRMRMBAOMi MO. I am not here to 
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1 Stipulate to that. 

7 MR. KARAGAMTRJ YOU have a client. T have a 

3 client that yo" aeeking 825,000 a day in 

4 penalties from for failing to address an abate 

5 what was held to be an imminent and substantial 

6 endangermont. 

7 tf there is something new, let's find 

0 out about It. 

9 Right now T am trying to find out 

10 whether at any time these people were asked to 

11 address immediate health threats. T found that 

12 they didn't, they weren't --

13 MR. TRNRHnAONt This is just an 

14 investigation. 

15 MR, RARAnANlst tf he saw eonethlng in here, 

16 t am assuming he did his duty and immediately 

17 demanded action. tf he didn't see anything in 

1« there — 

19 MR, TSMRNRAnMt tf he immediately demanded 

20 action# then you would have —> 

21 MR. RARACANlSt Me would have dene it, if 

22 there was a public health threat there, Alan. 

23 MR. TRNRMQAflMi You want to take discovery 

24 to see if he asked them to do something. Then 
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1 if th«y did it* that would moan that they have 

2 already done it# so they can*t — they don't 

1 have to pay for it again? 

4 MP, KAPAlAMini It relates to oast payments 

6 and it relates to sufficient cause. 

6 It relates to whether or not -- if 

7 you're coming in and saying oh, we have 

R dincovered soraething now based on all the 

9 evidence that we have had hero, we didn't ask 

10 for it earlier, there nay bo sufficient cause to 

11 refuse to do it, 

I? And It also — 

13 MR, TFNRNBAiiWt The fact that there was a 

14 baais under the statute, arguably you are saying 

15 to do aonethlng in 1987, and --

16 MR, RARAGA!4ISt '^alt a minute. 

17 MR, TRWRMRAnMi And if the Agency didn't do 

18 it until 1989, and there's still an imminent and 

19 substantial endangerment in '89, that, 

20 theroforo, they can't require you to do it any 

21 more? 

22 MR, KARAGANiSs My suggestion is it was 

23 already paid for, the imminent substantial 

24 endangerment here, 
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1 MP, TRWFNPA«?Hi What l8 th« payment? 

2 MP, KAPAOANrrs? Plvo million bucka, 

3 MR, TRMPMRAnwi That l8 not what you are 

4 asklnq about. The 9 million bucks was paid 

before the PI wae done. 

6 MR, RARAnAMTPi If there waa anythlna --

7 MR, TRWFNnAnM: I don't even know if 9 

fl million is the riqht number, by the way, 

9 MR. RARA<:AMI5;T I believe it la several 

10 million dollora. 

11 MR, KEATIM<?r 5, 

13 MP. RAPAnANTRt If the PT dlacovored 

13 anything new, Alan, those costs wouldn't have 

14 been covered. nut. If the PI didn't discover 

19 anything new, those costs are already covered by 

16 the previous payment. 

17 MP. TRNPNTiATlMt I just told you that the 

18 fact — if you want to ask him whether — 

19 MR, RAPAGAM 19: We are chewing up a lot of 

20 transcript with a lot of unnecessary argument, 

21 MR. TRMPNnAPMt The question is flawed. 

22 MP, RARAGAMTS* It Is not flawed. 

23 0. Mr. Rolce, yesterday we talked about 

24 the ATSDR report of .Tune 1967, do you recall 
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? Yes. 

3 0* And when was the PI endar.qerment 

4 asaeasment £ot Mldco T completed, December *37, 

is that riqht? 

A. That*o rinht. That la the final 

7 version.. 

3 0, You went through very patiently with mo 

p on the ATSDP request as to items that ought to 

10 be addressed to protect the public health. 

11 A, Yes. 

12 0. ^4ere there any different items found in 

13 the endangerment assessment that were needed to 

14 protect the public health from any immediate or 

13 emergency health threat? 

16 KR. TeRRNhAnMi Same objection. Vague and 

17 ambiguous. 

la A. Yes. 

19 BY MB. KARAGANISt 

20 0. All right. 

21 What was different from the standpoint 

22 of immediate or emergency health threats that 

23 was found in the December 'B7 endangerment 

24 assessment that had not been found either in the 
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1 Juno *87 AT??r)P report or the December -- I am 

2 sorry — November 84 CM-2-M-H remedial action 

3 master plan? 

4 MR, TFMPNnAUMi !?anift obiectlon, 

f) A, You were only referring to Immediate or 

<5 emergency? 

7 RY MR, KARACANI8I 

9 0, Tmmediate or emergency health thrsatsr 

9 that's correct, 

in A, I thought you were talking about any 

11 imminent and substantial endangerment, 

12 As far as Immediate threat# as far as 

13 compared to the AT.gDR report# T would say no, 

14 0. Was there any demand at the conclusion 

15 of the endangerment assessment# demand request 

16 or communication of any kind that the defendants 

17 fence the boundaries# the entire boundaries of 

18 the Nidco I site? 

19 A* No# there wasn't, 

20 Q» Mas there any demand at the conclusion 

21 of the endangerment asaessment that the 

22 defendants add to the cover that was already 

23 existing on the Nidco I site? 

24 A, No# there wasn't. 
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1 Q« I take it the purpose of the covers the 

7 original cover that was put on there/ was in 

1 part to restrict access, was it not? 

4 h, I would only be presuming, T'm not sure 

f) why it was put on. T presume it would be to 

^ restrict access. 

7 HP. TR»7R»TP,ATIM: That Is calling for him to 

speculate. 

0 Hn. KARAnANigs Yea, he knows. Pe works in 

10 this area. Yes. 

11 HP. TFHRHnAUMj Wait a second. 

12 HR. RAP A(7 AMIS t Mr. Tenenbauffl -

13 HP. TRMFMnAiTHt He said he didn't know. 

14 MR. KRATTHGt An educated guess. 

15 HP. RAPACANTSt Mr. Tenenbaum, again I don't 

16 want to eound, but any person who has worked 

17 with waste sites for more than six months knows 

18 that one of the purposes of the cover is to 

19 restrict access. 

20 Now, if you want to denigrate his skill 

21 and experience by saying he doesn't know, that 

22 is up to you. eut, Z am assuming that he has a 

23 considerable amount of experience. 

24 0. Rich, isn't one of the purposes of the 
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1 cover to restrict access? 

7. A, As r said before, to separate people 

3 who would be on the site from the waste and also 

4 to hopefully reduce Infiltration throuqh the 

5 wastes and additional contamination of the 

nroundwater. 

7 0. So as of December of 'fl? at the T*T, 

there was no demand or request by PPA at that 

0 time that additional restriction of accesa be 

10 done? 

11 A, No* there wasn't. 

12 0, An alternative water supply* there was 

13 no demand in December of 1087 to provide an 

14 alternative water supply? 

15 NR. TfinRNBADHt Same objection. 

16 A. No* there wasn't. 

17 BY MR. FARAGANISl 

10 Q. Oksy. 

19 By demand* I meant requeat or 

20 coBBunieatlon of any kind. 

21 A. No. 

22 Q. So my statement is correct* there was 

23 no such communication? 

24 A. That's correct. 
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1 0* Were there any, if you recall from the 

2 RAMP, the remedial action olaator plan, there 

3 was talk as to one of the elements beinq a 

4 posting of signs* Once you fenced the eastern 

fi side, you would post signs. Were there signs 

6 posted? 

7 A. T don't remember. T don't remember 

8 seeing any signs. 

0 o. Was there ever a demand by the 

10 Agency -- T know there was no demanil or request 

11 or communication for a fenco on the eastern 

12 side. Was there a demand or request that signa 

13 be posted? 

14 MR. TRNRWRAHMt Sane objection. 

15 A. No, there waan't. 

1« RY MR. KARARAWIfli 

17 0« Now, is there a section of the 

18 endanqerment assessment that deals with acute 

hasards? 

20 A. No, I don't think they addressed acute 

21 hasards. 

22 0. Did you ask them to address acute 

23 hasards? 

24 MR. TRNRNRAUMi Asked and answered. 
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1 OY MR. KARARAMTS* 

2 0. Go ah«a(^. 

3 MR. TF?NRN*>AnM» The cfuestlon Is whether 

4 there Is a specific section? 

•i MR. KARARAMiRi T am asking whether -- you 

said he was supervloing the endanoerment 

7 aseoosment• 

? MR, TEMRNRAUMt Re already answered with 

9 respect to that earlier. Row you are asking 

10 whether there is a particular section. 

11 MR. RARACANTSI No. 

12 I am asking htm with respect to the 

13 supervision of the endangerment assessmentv 

14 whether or not Mr. Bolce or the RPA askod the 

15 defendants to address acute endangerment. 

16 MR, TRNFNBAtjMi I have it right down in my 

17 notes. He already answered that. 

18 MR. KARAGANTSt No, he didn't. 

19 MR. TRNHNBAnMi I have it right here. 

20 MR. RARAGANTRt He said earlier that under 

21 the rules you are supposed to address acute 

22 risk. 

23 MR. TRNRHBArfMi Oh, this is a different 

24 question from that. 
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MR, KARAOAMISI This ie a different 

question, 

T then asked him is acute risk 

addressed In the endanqerment ssseBsmentf and he 

just told me it isn't. 

« Ian* t that right? 

7 MR. TMNryinAMKi Mo, he didn't. He said 

0 there wasn't a specific section. 

0 Maybe we have to have the witness 

10 review It, if you are going to ask him detailed 

11 questions like that, 

12 HY MR, RARACANigi 

13 Q, Is there a section or portion or 

14 paragraph, whatever, that addresses acute risk 

15 in the endangerment assesenent? 

16 A, To the best of my recollection. It 

17 doesn't address acute risks, 

IB 0, Okay. 

19 Now, my follow-up question was did 

20 either you or the anybody else at the MPA 

21 request, demand or communicate with the 

22 defendants asking that an acute risk assessment 

23 be done? 

24 MR, TRNRNRAOMi To his knowledge, 
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MR, KAPAGANISi To hlo knowledqo, 

MR, TRHRNHAnHi In 1987? 

MR, KARACAMTPi At any time. 

MR. TRNRMnAiJMi At any time. 

A. Yen, 

I romemher I -*• one of my conmente was 

to conduct a scenario where a person would qo on 

the site and have a one-time exposure type of 

scenario, 

ny MR, KARAOAMISl 

0. nid you memorialize that in any 

memorandum or any communication? 

A. T believe it is in one of our commentSr 

yes. 

0* One of your comments on what? 

A, Comments on the remedial investigation, 

0* All right, 

Where is that in the record? 

A, I would have to look through the 

documents and find it, 

0, Please do, 

MR, TENRNBAnMi Is that going to take a 

while? 

A, It might take a while. 
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1 MR. TRVRWHAHMJ Can we take a break If it is 

2 going to take a while? 

3 MR. KARACAwrSx hefore you do. We will find 

4 It. 

3 O, Out» did you approve the remedial 

6 investigation without the acute endangerment 

7 aeseaement? 

H A, Yea, 

9 We felt that we had enough information 

IQ on the risks to justify remedial actions at the 

11 site. It included an evaluation of chronic 

12 risks, that is. lifetime or very long risks, and 

13 oubchronic risks, which are short-term, shorter 

14 term exposures but somewhat longer than a 

15 one-time, what I wouldn't consider an acute 

16 exposure. 

17 0. And before you got into the document. 

18 did you say that before this project can go 

19 forward, we neod an acuta risk assessment? 

20 A. That was one of the comments. I would 

21 have to see the comment letter to see exactly 

22 how it was phrased. 

23 0. Did you demand that action be taken to 

24 addresa acute risks? 
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1 MR, TENFMnAHMs Objection, 

2 A, I think T already answered that 

3 question, 

4 MR. KARAOANISl 

5 0, Mo, T am talkinq about specific 

6 action. 

7 there was there an acute risk in 

n your mind that needed addresalng# physical 

0 action? 

10 MR. TRMRNRAnMr YoU Shifted. 

11 You are asking him about whether he 

12 asked them to investigate It. Mow you are 

13 asking him whether or not -- then you asked hlntr 

14 and r think you presumed that they dldn*t 

15 investigate It, 

16 Mow you arc asking him whether even 

17 though they didn't investigate it --

10 MR, RARAGAMTSi T will bring it together, 

19 0, Did they Investigate the acute risk? 

20 MR, TBNFMRAnNt If you knOW, 

21 A. Investigate la the wrong word. 

22 He did take plenty of samples. Rut, In 

23 the remedial Investigation Itself# I don't think 

24 the acute risk scenario was evaluated, 
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? 0. This ia In 19«7, did you Investigate — 

3 MR, FBATIMC: I think you ought to get that 

4 on the record, Z have been trying to follow, 

5 We didn't answer in 1997, It should be clear in 

6 it was in 19R7. 

7 RY MR. RARAr:AMI«?» 

9 0, In 1987, you have indicated that the RI 

9 did not address acute cioka, 

10 Did RPA take separata action to 

11 evaluate acute rioke in 19977 

12 A, No, we didn* t, 

13 0. Did you take separate action to 

14 evaluate acute risk in 1988? 

A, No, we didn't, 

1(5 Q. When was the first tlae you took action 

17 to analyse acute risk? 

18 A. That would have been in 1989, when we 

19 prepared the unilateral administrative order, 

20 0« When specifically did you first address 

21 acute risk? 

22 A. Address is the wrong word. We really* 

23 of course --

24 MR. TRNRNBAnMt Same continuing objection. 
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1 A. Zn rhe removal action we addrefl6e<l 

?. immediate hazards. 

3 nV MR, RARACAHTRi 

4 0* Yea, You took care of them, didn't 

V o u ? 

^ MR, TKMFMSAOMI Obloction. 

7 nv MP. KARAGANIRt 

n o. The removal action took care of the 

9 immediate hazards, did they not? 

10 A, Yen. 

11 0, All right. 

12 A. 7'hen as far aa acute risks, acute 

13 meaning an exposure aconario in which there is a 

14 one-time exposure, so the risk — it is a risk 

15 that would happen If that one-time exposure 

IS scenario occurred. 

17 0. All right. 

]8 A. And that happened in 19R9. 

19 0. When in 1989? 

20 A. It would bo in probably during October 

21 1989. 

22 0. When specifically during October of 

23 1989 did you first undertake to do an aaseaoment 

24 of acute risk? 
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1 A, I don't know exactly^ I guoao It would 

2 have baan whon we decided to do that? 

3 0. Yea-

4 Mh, TRNPMnAtjvj Hold it a eocond, wait a 

'i second, 

5 A, It would have been September, October. 

7 Mn, TP-MPMnAPMi Probably thin le getting 

0 into the Agency's processes here, T have to 

9 stop thia line of questioning, 

10 MR, KARAOANlSi No, you don'c have to atop 

11 anything, Mr. Tenenbaum. 

12 MR, TPMRNRAfiMi You are asking — 

13 KR.RARAGANIS: T am asking specifically 

14 where In this record or any other document did 

lA you first address acute risk. 

Id MR. TRNRNRAnMi No. 

17 A. Ne didn't say address acute risk. 

18 That's the wrong word, 

19 BY NR. XARAGANISt 

20 0. Where la a piece of paper, Mr. Boice? 

21 A. You mean evaluate acute risk? 

22 0. Yes. 

23 A. An acute risk acenario. okay, 

24 Q, When, where in the record? 
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1 MH, TEllFMnATTMr I will object to thla whole 

2 line of queetloninq as vague and ambiguous. 

3 EY MR, KARAGA»JT55t 

4 n, no ahead. Mr. Roice, 

5 Where In the record. Roice Deposition 

6 Exhibit Mo. 3. the indices, is there any 

7 indication of when acute risk was first 

R addressed? 

<) MR, TrKRMRATlMi Raise objection. 

10 A, As you know, there is an attachment to 

11 the unilateral administrative orders which 

13 evaluates an acute risk scenario, that was 

13 prepared by PRC, 

14 ny MR. RARACANlRs 

15 0. Yea. 

16 MR. TRNRnnAUMt What was the question? 

17 RY MR, RARAnANIRi 

10 Q. My question Is when was that 

19 undertaken* when wee the acute risk scenario 

20 eaaeaenant* whatever fancy words we want to use. 

21 when was it undertaken? 

22 A. The evaluation? 

23 Q, Yes. 

24 A, I already anewered that queatlon, 
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1 Qo You cald October of 19fl9, Ts that 

2 correct? 

3 A, That* 8 correct, 

4 0, Okay, 

*> fhe document that you referred roe to, 

a appontiix 3 to the unilateral adminlatratIve 

7 order, aaye Hoverobor of 1989, 

9 A. Yes, 

9 c, la there any other paper in the record 

10 that reflects an aasesBBient of acute risk other 

11 than thla November 2, 19A9 document? 

12 MN, TRNRNBAnNj Obioctlon, 

13 Calls for a leqal conclusion, seeks 

14 expert opinion, seeks discovery on record 

15 issues, Vaque an ambiguous. 

16 NY MR, KARAnAMTS: 

17 0, Go ahead. 

18 A, Is your question was there a separate 

19 risk assessment done in October? 

20 Q, I am simply asking, other than a 

21 November 2, 1989 letter, which is a letter to 

22 you, is there other documentation that reflects 

23 a work plan, a contract, a discussion, an 

24 outline of what issue should be addressed, other 
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I things that relate to an acute risk evaluation? 

2 A • You r.ean --

3 WR, TPNRKDAnMi Rame obiectlcn. 

4 A • Tncludlnq draft documents? 

5 RY MR, PARACANTSt 

6 0. VOB, 

7 A. Documents, calculationn. 

n 0. Documents, calculations, memoranda. et 

g Cetera* 

10 A. That's the only final document 

11 prepared. 

12 0. I didn't ask you that question. 

13 I asked you whether or not there were 

14 cicaf ts. momoranda, calculations, et cetera? 

IS A, Of course there were. 

16 0. Are they included in the documents that 

17 are Indexed in Rolce Deposition Rxhiblt No, 3? 

18 A, MO, 

19 0. Do you have them in your filea? 

20 A, I might have some. 

21 MR, TRNPNnATiNi X Object. The question Is 

22 compound. 

23 MR. RARACANldf Do you have them in your 

24 flies is a compound question? 
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1 MR, TRNFHRAHMf This whole line of 

2 queationlnq about drafts, and you are mixing up 

3 drafts and calculations, compound. 

4 !^y MR, KARAfSANISt 

5 o, Mr, Rolce, are there written materials 

relating to the wovembet 2, 19fl9 letter that is 

7 appendix 3 to the unilateral administrative 

a order for the Midco 1 site, which written 

9 materials are not indexed or included in the 

10 indices to the admlnietratlve records contained 

11 in hoice Deposition Rxhiblt 3? 

12 MR. TFWFWRAwnt Objection. 

13 Seeks to take discover into compilation 

14 of the record. How is this relevant to a 

15 non-record issue? 

16 MR. RARAOANlSi This is relevant, Mr, 

17 Tenenbaum -- T don't know why you ace taking 

la this approach. You have allowed questions as to 

19 what is in and what is not in tho administrative 

20 record, 

21 I am trying to find out if there are 

22 materials that have been deliberately withheld 

23 from this administrative record. We are 

24 entitled to find out about such materials. 
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1 MR, TMNRHP-AHM t I have objected to every 

2 question aakinq about the contents and 

3 compilation ci the admlnlotrat 1ve record other 

4 than the certification of, 

5 MR, RARAlAMlPit Mr, Tenenbaum, if your 

6 client has withheld documents from the 

7 ftdminiGtratlve record, for which you have not 

R claimed privlleqe, that relate to factual 

9 matters that are in the administrative record, 

10 they Should have been Included in the 

11 administrative record, 

12 You repeatedly say juat tell me about 

13 the documents you think are missinq, I am 

14 tryinq to find out what documents ace missinq. 

l") You are not allowing me to find out about what 

16 documents are missinq, 

17 MR. TRNRNRAUMi You have asked about drafts, 

18 Is it your position that every draft belongs in 

19 the record? 

20 MR, KARAOAMlSi I Said written materials is 

21 my question, Mr, Tenenbaum, 

22 MR, TBNRMqAOHi You previously asked about 

23 drafts, 

24 MR, RARAGAMlSi Yes and I qot answers to 
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1 thoso questions. T am asking now about written 

2 materials. 

3 MR, TRWRHnAHMf That wioht include drafts, 

4 MR. RARAnAMl.gt It might. It also might 

6 include other things. 

6 HR. TRMRNnAOMi T am going to object to the 

7 Una of questioning. 

0 In the Interest of expediting thlSf I 

*> will allow him to answer if you will break down 

10 your question, separate out drafts on other 

11 materials. 

12 If you are not going to separate it 

13 out, I am going to strenuously object to that. 

14 MR, KARAqANISi Your Objection is noted. 

15 MR. TRMRnnAUMt Please answer the question 

16 separately for drafts and other materials. It 

17 is not a fair question otherwise. 

MR. RARAHAWlSt You can't instruct the 

19 Witness how to answer a question. Mr. 

20 Tenonbaua# that is a violation of the canons of 

21 ethics as well as the --

22 MR. TRMRMRACMi I don't See why you are 

23 trying to create an unclear record. 

24 MR. KARAqANTSi Here* are you instructing 
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1 this wltnftso not to answer that question? 

2 MR, TRNRMnAHMi Mo, 

3 HR, KAPAqAwiq* Then he has qot to answer 

4 in. 

5 MR. T^WRMRAHMi Why don*t you ask the 

<? question in a way --

7 MR, KARAGATJTSi n«cauae T am asklnq the 

R questions hersi Mr. Tenenbaumr not you. 

O MR, TRNPMRATIM* Objection, 

1(1 MR, KARAnAMTR: Your objection la noted. 

11 0. Please answer the question# pleese. 

12 A, First T would like to emphasise that I 

13 think that final document# the Movember 2 letter 

14 stands by itself. 

15 Any calculations are either Included in 

there or there is references to how the 

17 calculations were conducted. 

15 Any factors or numbers used are either 

19 iBCludad in the document or there la a reference 

20 reqardlnq where those factors came from, so it 

21 la a atand-alone document. 

22 Aa far as any documents that were 

23 prepared for any of those documents# drafts are 

24 not in the admlnlatratlve racord. There were 
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1 poaaibly poaslbly thara are some calculation 

2 ahoata or 8on)ethin<7 that would not be in the 

3 administrative record. 

4 0. All rlqht. 

5 Are there any memoranda, written 

communicationa. memoranda or other written 

7 communications between you and PRC that are not 

0 In Che administrative record? 

9 MP. TRnRNSAHMi Same objection. 

10 A. I would have to check my file. 

11 ny MR. KARACANIRl 

12 0. Mr. Rolce* are there any memoranda of 

13 telephone conversations? Records of telephone 

14 conversations between you and representatives of 

15 PRC with regard to this? 

16 A. That's what 1 was referring to. 

17 0. T asked you. my first gueation was as 

18 to written memoranda involving written 

19 eoBBonieation. Any written communications of 

20 any kind between you and PRC. 

21 A. Other than drafts? 

22 0. Cover letters, nemorenda. transmittal 

23 letters, contract negotlatlone. Instructions. 

24 Any written material. 
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1 A. To tho bent of my recollection, I 

7. didn't prepAfft any written materials on it, 

3 But, I could check and see if there are any. 

A T didn't aak vou whether you prepared 

f) any, 

S 7 aekcd you whether any were prepared 

7 by the Aqencv or received by the Agency? 

f* A, To the best of my recollection, no, but 

B I would have to check the files. 

10 0, All right. 

11 Are you familiar with Greek mythology? 

12 A, lo that relevant? 

13 0. Yes, It la. 

14 Do you understand the myth of how 

1 Athena rose full born from the head of Sous? 

16 Are you saying this document was 

17 created for the first time on November 2, 1984 

18 without any previous written material? 

19 A« T don't know what you mean by written 

20 material. 

21 Q. I mean communications of any kind 

22 between you and PRC. 

23 A. There were obviously communications, 

24 but I don't know whether there were any written 
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1 cotnmunicationG. 

2 0. Whon did you tlrat contact PPC in any 

3 way 7 

4 A, Reqsrding? 

^ 0. v?ith rogard to an evaluation of acute 

a risk, 

7 MR» Tr>jRNP.ATTM* Objection. 

0 A. Tt would have been either September or 

0 October probably, 

10 nv MP, RARACANISt 

n 0* Vou earlier eaid October, 

12 Let's get the dates precise, was it 

13 September or October? 

14 A. That la why T said either September or 

1 5 October• 

16 Q. Which was it? 

17 A, t don't knew. 

10 0. Do you keep a tine record? 

19 A, You mean time aheets. Yes. 

20 Q. All right. 

21 Did you keep a time sheet as to when 

22 you first contacted PRC with regard to an acute 

23 health hazard evaluation? 

24 MR, TRNRwnAUMi Objection, 
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A* I mlqht havn that record acme place, 

but I don't know, Tt wouldn't be on a 

tlipooheet, 

ny MR, »rARA<iANr«?: 

0, All right, 

^?here do you keep that record, if it io 

7 not kept on a time sheet? 

R To you keep a diary? 

0 A, Yen, 

in 0, Would that diary reflect actions you 

11 took with respect to Kidco? 

12 A. It tells generally what T was doing 

13 during the day. 

14 0, All right. 

15 Would chat include items as to what you 

16 did with respect to Hideo? 

17 A. Yes. 

15 Qm Was that diary Included in the index to 

19 administrative records with respect to — 

20 HR. TRHRNnAPNc Objection. 

21 BY HR. KARAOANIBt 

22 0. -- with respect to Boice Depoaltlon 

23 Rxhlbit 3? 

24 NR. TRNRnBAOMi Objection. 
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A, Of course not. 

ny MR, KARA0ANT5: 

0, woulta you brinq the documents with you 

at the lunch break --

A, What documents? 

6 0, The documrnta that reflect when you 

7 first contacted PRC with respect to on acute 

3 andantjorment asoesement, 

<) KR, TRMFNnAtTMt I don't SCO how that la 

in relevant to a non-record issue, 

11 MP, RARACANlf!: It is highly relevant. 

13 A. What difference does it make whether --

13 MR. TRNRNnAHHt There is no question, 

J 4 MR. KARACAMTfJi If PRC was contacted in 

15 October of 1989 for the first time, there is 

16 either evidence of gross negligence by RPA with 

17 respect to protection of tho public healthi or* 

18 alternatively* evidence that the alleged health 

19 hesard was manufactured, 

20 Rlther people have been — 

21 MR, TRNRNRAOMI That doesn't follow St all. 

22 That is ridiculous* 

23 MR, KARACANISl It iS? 

24 Then why have we been sitting for nine 
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I years on so-called acute health hatards that 

? haven*t been addressed? Fither that# or you 

3 manufactured a health hazard. There is nothing 

4 new here# Mr. Tenenbaum, 

5 T am iust going to stay thia for the 

6 record once, juafe for the record once. You tell 

7 mti so that my client can addreaa this. 

0 What is the emergency or immediate 

9 health hazard that needs to be addressed at the 

10 Midco T Bite? And t will immediately go back to 

11 my client# I have been trying to find this out 

12 for months# and ask that immediate action be 

13 taken. 

14 MF. TFNPNWAOMi As you know# the statute 

15 does not use the word emergency. And wo will 

16 have ample opportunity to brief the issue of 

17 imminent substantial endangerment. 

19 MP. RAPACANlSt Let's Stop dancing around. 

19 X em going to ask the judge to read this. I 

20 don't went briefe or anything else. 

21 I want the government to tell me what 

22 public health threat exists that must be abated 

23 on an immediate or imminent or emergency basis? 

24 Because I will go to my client this 
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1 afternoon end ask that immediate and emergency 

2 action be taken. And if you won*t tell me that, 

1 you can*t accuse me of rcfuaing to abate an 

4 imminent and eubatantial endangecment. 

•> MR, TRWRNnATM: The decisional documents in 

6 this case as well as the full administrative 

7 record amply document the imminent and 

^ substantial endangerraent at these sites. 

9 MP, KARAOAKJIS: !to, Mr. Tenenbaum - -

10 HP. TFHFHtiAlTHi Your Client has refused — 

11 MR. KARAfSAMTSi With all due respect — 

12 MR, TRMRNBAliMi -- to take measures to 

13 address that. 

14 MR. RARAr?AMI8i You are refusing to identify 

15 what emergency action needs to be taken? 

15 necause T am ready to do it. 

17 MR. TRMRNRAnMi T told you thatr we are not 

18 here — 

10 MR. KARAnANtSi As an officer of the court, 

20 I am ready to recommend to my client — 

21 MR. TFNFNRAnMi Your Client has refused to 

22 do that — 

23 MR, KARA(;ANTSt That is not true, Mr. 

24 Tenenbaum. 
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1 HP, TENRNPAMM: — to take care of this, 

2 MP, KARAfiAHTSt If you tell me what needs to 

3 be done out there tomorrow, I will qo to my 

4 client thla afternoon. 

5 And I take it from your cilence, from 

6 your failure to tell me what needs to be done 

7 out there tomorrow ---

? Mr. Poice, I heard you whisper in your 

0 counsel's ear. You asked him to do fencing. 

10 Q. Is fencing what needs to be immediately 

11 done? 

12 MR. TEMENnAtTMi Just s second. 

13 MR. RARACAMlMt Let's get it on the record. 

14 Recauee I want to show this transcript to Judge 

15 Moody. 

16 I wont to know what needs to be 

17 immediately done. 

IR MR. TENENBAnNi We are not going to play 

19 gaaoB at the deposition and debate the statutory 

20 provisieas of CRRCLA hera. 

21 T£ you want to take discovery Into 

22 factual matters that are not record issues, 

23 let's proceed. 

24 
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1 BY MR, KARAriAMIR: 

2 0, Mr. nolce« as a result of the 

3 endangermont assesements that have been done* 

4 including the acute endangerment assenanent by 

•5 PRC — 1 am sorry. 

5 Are there any other endangerment 

7 assesomente other than the one that waa In the 

a RI for Midco I and then the PRC endangerment 

9 asoeeanent that relate to imminent and 

10 subfltantial endangerment? 

11 MR, TRHRMBAlTMl Any? 

12 MR, KARACANIRi Any documents that relate to 

13 imminent substantial endangerment other than the 

14 endangerment assessment in the RX and the PRC 

19 endangerment aesessment, 

16 MP, TRNRNBAnMi That is discover into a 

17 record issue. 

IB MR, KARACANtSf I just want to find out 

19 about the existence of the documents, 

20 MR, TRNRNBACtHt You are trying to take 

21 discovery into a record issue. 

22 MR, RARAGANISr If there aren't any such 

23 documentSf I need to know, 

24 If there are such decumentSf I don't 
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1 want tha vitneas to b« aand baqged latar In 

2 direct examination* 

3 MH, TRwrwnA'TWi T?© have allowed thlo, 

4 aubiect to my oblectlona* this line of 

f) qucstloninor not for purposes of imminent and 

6 substantial ondangerment discovery. 

7 HP. ltARA<!A?^ rs! T understand that. 

R f'P. TRNRNnAHH! You cannot use this for that 

9 purpose. Mow will ha be sand bagged on cost 

10 iasucs? 

11 MM. KARAGANIMi I am trying to find out with 

12 respect to the costs that he is charging on 

13 imminent aubstantial ondangerment* whether the 

14 Agency has expended dime one In the preparation 

15 or supervision of any other document relating to 

16 imminent substantial endangerment. 

17 MR, TRNFNnAUMi The way you asked your 

10 question* it is just so unfair. Because in the 

19 context of costs, you sre asking him to say 

20 rather than asking him what is this cost for and 

21 what is that cost for. which I guess we are 

22 going to have next week. 

23 You are asking him to say of all tha 

24 costs you are seeking, all the documents that 
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1 exlatf which are those that relate to imminent 

2 Bttbstantiftl endanqerment• That's record 

3 discovery* that's record issues, 

4 MP, KAPAnAMTq* I iust said any — 

5 MP, TPMPMPAOMt That is discovery into a 

6 record issue, 

7 KP, KARACAMISJ Are you instructing the 

P witness not to answer? 

0 MP, TRMPwnAHMi Thts is not as to cost. 

10 MP. KAPACAHISl It iS SS to costs, 

11 MP, TPMRNRAHMt You are including the word 

12 costs in and saying --

13 MP, KARAGAMIS; Mr, Tenenbaum# are you 

14 instructing the wltneee not to answer? 

15 MP, TPMPMnAWMi T am going to have to 

16 instruct the witness not to answer* yes. Your 

17 quoation is --

16 BY MP, RAPAGAMlSt 

19 0 Nr. Boice* If your counsel allowed you 

20 to answer whether or not PPA has expended any 

21 costs in producing any other endangerment 

22 documents or supervising the production of any 

23 endangerment documents* would you be able to 

24 answer that question? 

Longoria & Goldstine 236 1030 Chicago 



20?o 

1 HR, TRNRMRAUH: That Is not quite the eane 

2 question that vou asked. 

3 A, Yes, 

4 MR. I note for the record that 

5 is a different question. 

^ RV MR. KARAHANIS: 

7 0. Mr, Roice, in the five years you have 

S been on this rase., have you ever asked any of 

9 the defendants, you or anybody else you knot# of 

10 at RPA, to add additional cover to the existinq 

11 cover on the Midco I aite? 

12 A. I already answered that question. 

13 0, Would you answer it, please? 

14 A. no, we haven't, 

15 0, Okay. 

IS Rave you ever asked them in the five 

17 yesrs you have been on this case to provide 

18 additional water supply? 

19 A, You mean an alternate water supply to 

20 residents? 

21 0. Yes. 

22 A. no. 

23 MP. TRnnnPAiTHi sane objaction. 

24 
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1 BY MB, FARACAM IS: 

2 0, Mr. Rolce* as you will recall, both the 

^ remedial action master plan as well as prior 

4 removal action documents and the AYSDR health 

*3 assoBsmant of 19R7 address immediate public 

fi health risks, and also suoooeted that should 

7 such risks develop, there be certain procedures 

B undertaken, some immediate procedures to protect 

0 the public health. 

10 ' no you recall that? 

11 MR. TRMRNnAUMi Objection. 

12 A, I think your description is inaccurate. 

13 BY MP, KARAOANISl 

14 0« Is inaccurate? 

15 A. Yes. 

16 0* now so? 

17 A. Hell, why don't you break it down. And 

IB we can answer each question. 

19 Q* I am now dealing with both the ATBDP 

20 and the as'^'callad RAMP documents. 

21 A. Which we already discussed in length 

22 yesterday. 

23 0. Bight. 

24 And when we discussed them, they both 
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1 said that If an IrrTnediate public haalth throat 

2 axiat«d« you do things like fonclng, you would 

3 addraao the covers you put some more cover on 

4 and you provide an alternative water supply# 

"> Isn't that right? 

6 no# it didn't aay that. 

7 o. It didn't? 

n A, ?^o. 

9 A. You better get it out and look again. 

10 0. The PAHP didn't talk about restricting 

11 access? 

12 A. I didn't aay that. 

13 I said it didn't state what you stated 

14 it did previously. The previously aeatenenr. 

15 Q. Did the RAMP say that you would 

16 restrict access? 

17 MR. TRNRNBAOMi If What? 

IR MR. KARAGANISf If there was an Immediate 

19 health threat. 

20 A. I don't think it used these words# no. 

21 Q. Immediate health threat? 

22 A. !^hy don't we get out the document and 

23 read it again. 

24 0. Get out the document and read it again# 
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1 Hr« Bolce. 

2 A. Just like yesterday. 

3 MS. TRMrNnAHKi This has been saked and 

4 answered already, 

5 A, T have got to take a break. 

6 Mn, TFSPNnAWH: Okay, 

7 (Whereupon a short recess was had,) 

fl RY MR. KARAGAWTfl* 

9 0, With regard to the RAMP, the potential 

10 initial remedial measures. If there was a 

11 potential for direct contact by the general 

12 .public, the remedial initial remedial measures 

13 were apecifiedf isn't that right? 

14 A, Thoso are specified, yea. measures that 

15 could be taken to reduce contact, direct contact 

15 by the general public, 

17 0, Okay. 

10 Now. similarly, in the AT3DR report. 

19 they made reccnoendations that would reduce or 

30 affeet the health threat, isn't that right, such 

21 as restricting access? 

22 A, They recommended, yes. that It would be 

23 appropriate to reatrict access to tho east 

24 portion -- to the portion of the site east of 
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? done aomo type of rlak evaluation thenselvea and 

3 had doolded to inntall a fence along the wast 

4 side, which enclosed the west aide of the aite 

r> in a fence but left the east side of the site 

^ open to the public. 

7 n. So both the ATSDP report and the PAKP 

n done by the RPA's contractor identified specific 

h actions that would be taken to address immediate 

10 or emergency public health throats, isn't that 

11 right? 

12 MP. TEHRNnAiTMj Objection. 

13 A. T am not sure., they didn't use the 

14 words immediate or emergency. 

15 BY HP. KARAOAMISt 

16 0. They used the word imminent, didn't 

17 they? 

18 A. Yes. the word Imminent is used, 

19 0. All right. 

20 Now. but they did identify specific 

21 actions, didn't they? 

22 A. That could be taken, yes. or would be 

23 appropriate. 

24 Q. All right. 
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?! 
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in 

11 

12 

1 

1 

1 

1 

1 

in 

19 

20 

21 

22 

23 

24 

With respect to the Noveniber 19C9 acute 

endanqerment aeaosBiaent, v/ere there specific 

actions Identified by the contractor that were 

noccsaarv to reduco or abate the acute 

endanqerment ? 

MP, TPNRnoAtiM: Objection, aeaka discovery 

on a record issue. Instruct the witness not to 

answer• 

MR, RAPAOAWlSs You instfuct ths witness not 

to answer? 

KP, TRNEnnATiHi Is it relevant to a 

non-record issue? 

MP, KARAnANTP: Yes. What costs you are 

seekinq. 

If the measures that were identified 

were costs that ws have already paid and already 

done, it those are the measures necessary to 

abats the emerqency or immediate health threat, 

then we are not payinq for them twice. 

HR. TRWRNPAtJMt I will allow the witness to 

answer whether or' not any of the costs sought 

are for costs that were already paid. 

MR. KARAnANlSi My question is whether the 

contractor identified actions to be taken to 
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I abate or reduce any acute endangerment found, 

? Tf he did no and they have already been 

3 undertaken, then we are gettlnq hit double. 

4 MR, TpjJFNnAPMs I don't follow that at all. 

5 Mecause, A, you have not --

€ T'here are two foundation predicates to 

7 that question, neither of which you have 

8 established. 

4 And, that Is, A, that they recommended 

10 eomothing that was undertaken and for which 

11 coBts are being soughty and, B, that you have 

12 already done the things which they recommended 

13 be undertaken for which costs are sought, 

14 MR, RAPAnAMiRt If they didn't recommend 

15 anything, it ends the line of inquiry, 

18 MR, TRNRtmAnNi nut you are asking a 

17 question that is a core record issue, rather 

18 than tia it into coats in the fashion that we 

19 have just discussed. 

20 You are aaking --

21 MP, RARAdANtSs It is tied in. 

22 MR, TeNRMBAUMi I don't See it. 

23 MR, TRNRNBATiNi I hsve to instruct him not 

24 to answer, I don't aaa how he can answer, 
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1 RY HF, KAFACANIFt 

2 Q« Mr* Rolce* if your counsel alloved you 

3 to answer that question* would you be capable of 

4 answering it? 

s A. What was the question? 

fi 0* Whether your contractor provided any 

7 recommended actions that were necessary to 

reduce or eliminate or abate any acute health 

9 threat. 

10 A. Yes* T could answer that question. 

11 0. Mr. Rolce* in your conduct or 

12 supervision of the remedial investigation and 

13 feasibility study for the Mldeo I site* and the 

14 ultimata preparation of the document that is 

15 called the ROD* or record of decision* did you 

1^ follow the technical requirements of 40 Code of 

17 Federal Regulations Part 300? 

le MR, TBNFNRATlMi Objection. Calls for a 

19 legal conclusion* seeks discovery into record 

20 issues. Rut* you may answer if you know the 

21 answer, 

22 A. As far as t know* I did* yes. 

23 

24 
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1 (The document above-refecred to 

2 was marked noice Heposition 

3 Exhibit Mo, *34 for Identification.) 

4 nv MR, KARArTAMTSj 

5 0. nireetino your attention to what has 

€ been marked as Exhibit 54, it is a Eederal 

7 PeqlBtec publication dated November 20, 1985, 

0 entitled 40 CFR Part 300, National Oil and 

9 Hazardous Hubatancea Pollution Contingency Plan* 

10 Pinal Pule. 

11 Mr. Polce# is Polce Deposition Exhibit 

12 No. 54 the National Continqency Plan or 

13 requlatlon you followed? 

14 MP. TENET^nADHi Objection. Calls for a 

15 legal conclusion. 

Ifi A. Well, this la published after the 

17 actions were started, which were around as 1 

18 stated before April 1985. 

19 And then this was — I think it was 

20 eeperseded before the renedial investigation 

21 feasibility study was finished, Ho, I gueea 

22 during the period of tine when it was in effect, 

23 it would have been the applicable regulation, 

24 
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BY MR, RARACANIRJ 

0. All rlahk. 

And thi» action or work thac you want 

Asnorican Can to porforn under the unilateral 

administrative order for Midco I is the work 

that is laid cut In the record of declBiom is 

that correct? 

MR. TFMBNBATTM; T am Borry» that is an 

objectionable question. 

Do you want him to interpret the 

administrative order? 

BY MR. RARAHANISt 

0« I am simply saying the work that you 

are requiring American Can to perform la the 

work that la laid out in the record of decision! 

IS that right? 

MR, TRNRNRADMi Wait a second now. This is 

going to which issue# non-record issue? 

MR, RARAGAMTRt This is going to whether or 

not American Can has refused -- in your words 

they have refused to comply without sufficient 

cause for which you are seeking penalties of 

925#000 a day. 

MR, TRNRRBADMi Well, how Is it going to 
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that? 

MR. KARArAMT.Tj I an trying to find out if 

that is what the renody you want ua to do iSr is 

th« one that is in the ROD, 

MR. TRTinNnATjM J Vou want to take discovery 

fi into -

7 MR, •^APAOANlMj I juBt want a oimpla answer, 

B this in what you are supposed to do. It is in 

9 the ROD. 

10 MR. TRNFMBADMi Thft administrative order 

11 speaks for itself. 

12 MR. KARAOANtSi Ate you instructing the 

13 witness not to answer? 

14 MR. TRMRNRAnMt I haven't made a 

1^ determination yet. I can't figure out what it 

16 is you are trying to — what issue you are 

17 trying to find out. 

Ifl NR. RARAOANIR: t am trying to find out what 

19 you want ua to do. 

20 NR. TRMRNBAUHf Doesn't the order say what 

21 we want you to do? 

22 MR. RARACANTSi T am trying to find out. If 

23 you are instructing the witness not to answer, 

24 you go make your draw. 
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1 MR, TRMPrmAriM: Let mc think about thia. It 

2 is a stranqe question. 

i T qupse you are aeklnq for hiin to qiv« 

4 a leqal interpretation of the admlniotrativo 

5 order* That calls for a leqal conclusion* 

<5 MR. KAPAqAVTSt Ts that your objection? 

7 HR, TFNRNRAnMi Wouldn't you agree that's 

15 correct? 

9 MR, KAPAOAniSi No, I am asking him to 

10 technically tell me so that T can tell my cllont 

11 what is it that the Agency wanta my client to 

12 do. 

11 MR. TRNRNRAtlMt Vou Can read it aa well aa 

14 the witncao. 

15 MR, RARAGANISI Your editorial comments are 

16 noted, 

17 I would like the question answered* 

19 MR. TRNRNRAHMt It seems to clearly call for 

19 a legal conclusion. 

20 If you think you are well enough versed 

21 In the law to answer* you can try and answer, 

22 subject to my objection* I have put my 

23 objection on the record. 

24 A, That's really not correct, the record 
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of decision docunoni:. , The selected remedial 

action by OPFPA and Its reasons Cor selecting 

that action. I think the unilateral 

adniniBtrative order in the document that 

directs the defendants regarding what they 

(! should tie doing. 

7 And that is also made clear in the 

e second amended complaint. I guess that's 

<) another. The second amended complaint would 

10 also contain information on what wo want the 

11 defendants to do, 

12 Right? 

13 MR. TRMRNBAOMi That io why I obiectod, 

14 Tt is a legal question and you are not 

15 a lawyer. Tt is a waste of time. That is why T 

16 objected, 1 am not saying you are right or 

17 wrong* but you are not a lawyer. 

10 BY MR. RAP AC. AM IS I 

19 0, Mr. Bolce, is It your contention that 

20 Anorican Can Company should perform actions as 

21 directed by you where those actions violate the 

22 requirenents of 40 CFR Part 300? 

23 MR. TBNBNRAiint Same objection. 

24 A. I don't think American Can should take 
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1 any actions dirnctec) by me peroonally. 

2 BY MR, KARAOAMIRi 

3 0, IB it your contontlon that American Can 

4 should take actions directod by the Aqency where 

5 those actions violate the requirements of 40 CFR 

6 Part 300? 

7 WR, TRMRNBAUMt Same oblection, , 

0 A. If they did, I guess I would say no. 

9 BY MR, KARAGAHISt 

10 o. You guess you would say no, 

11 What do you mean, that they should or 

13 shouldn't perform such actions if those actions 

13 violated 40 CFR Part 300? 

14 MR. TRNRNnAPMi Rame objection. 

15 A, I guess I'm not an attorney. You 

16 should know that bettor than me. 

17 But, I presume if the Agency directs 

10 seneone to do something that la not in 

19 aecordance with the law, the requirements, then 

20 they probably should not obey those. 

21 0, Obey the requirements or obey the 

22 Agency? 

23 A. Obey the Agency. 

24 0. Let's turn to the PI, the PS, With 
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1 reopect to the Midco r aitor you teetifiecl in 

1 earlier examinAtion 

1 A, X quesa T should note that some thinqo 

4 like cost recovery are not included in the 

•i '^JationaX Continqency Plan, which are in 

accordanco with the law, of course, but. wouldn't 

7 be in the National Continqency Plan. 

Q 0. Your answer is noted. Let ne ask an 

9 additional question. 

10 Xo it your contention, Mr. nolce, that 

11 American Can should perforin actions directed by 

12 the rnvironmental Protection Aqency, where said 

13 actions violate the requirements of the C'.RCLA 

14 law, the CPRCLA statute? 

15 MR. TRNRNnAHMi Objection, calls for a leqal 

14 conclusion. 

17 A. Would you repeat the question? 

IR (The question was read.) 

19 A. No. 

2ft I think our contention is that you 

21 should obey the comply with ths unilateral 

22 administrative order, which is entirely 

23 consistent as far as we know with applicable 

24 law. 
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1 BY MR, KARA'^AMI'?! 

2 0. If the unilateral adminiatrative order 

3 and/or the record of decision remedial action 

4 violated the CRPCLA statute* is it your 

5 contention that we should,* nevertheless* perform 

the actions that have been ordered? 

7 MR, TRNRNBAnHj Objection* seeks legal 

n conclusions. This witness is not a lawyer. 

O nv MR. KARACSAMISl 

10 q, GQ ahead, 

11 MR. TRMRMBATIMI Just a Second. 

12 you produce an American Can 

13 witness to answer those questions? 

14 Tn fact. I had a notice* 30 (b) 6 

15 deposition of Anorican Can, I don't know If it 

16 was quite on this subject* but certeinly was on 

17 an overlapping one. You didn't produce a 

10 witness for me. 

19 Are you now going to produce a witness 

20 for me on this subject? 

21 MR. KARACAMIBf As you BO calmly told me* 

22 Mr. Tenenbaum, if you want to pursue any 

23 deficiencies in my discovery reaponse.a* you are 

24 free to do so. I am asking this witness a 
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I queatloHf T believe. 

?. MR, TFNTTMnAOMt You can't have your cake and 

1 eat lt» too, 

4 MR, KARAHAMTSi Are you inatructinq the 

5 witneBB not to answer? 

6 fiR, TRHRMnAHMj Why don't we take a break 

7 and I will consider that, 

n MR. RARAGAMIS: Alan, please don't discuss 

0 this with the witness while there is a question 

10 pendlnq. 

11 (Whereupon a short recess was had,) 

12 There is a question pendinq. 

13 MR, TRNPNRAOMi I have Conferred with my 

14 office on that, and you are seeklnq to ask legal 

15 questions of a non-lawyer, 

16 I am going to Instruct the witness not 

17 to answer these legal questions. We can test It 

IS out St the same time that we test out American 

19 Can's failure produce witnesses, 

20 »R« KARAGANISI We have not — 

21 MR. TRMRNRAUMi You did. You are right that 

22 is a slightly different issue that they failed 

23 to produce a witness on, or may Involve some 

24 other things, 
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1 MR, RARACANTSJ We did not produce witnesses 

2 foe yoUr snri you tooH s otipulstion in their 

? etesd with reopocta to questions of fact. 

A Kf?. TRwrNnAUK: Net with respect to what 

5 constitutes compliance with the order and with 

respect to whether you have complied with the 

7 order* and are willinq to comply with the order. 

*3 You have refused to produce wltnesaes. 

9 Vou took the position that was completely legal 

10 and you refused to even produce a witness, 

11 I am going to instruct the witness not 

12 to answer, wo can both test out our peeitions 

13 in court* and you can't have your cake and eat 

14 it* too. 

15 I take it American Can has not changed 

15 its position on the production of a witness on 

17 that? 

18 MR, KARACANTRt We told you that what you 

19 were seeking to inquire about was privileged 

20 noterial and it was non-factual, 

21 And if you want to knew whether 

.22 American Can — and I will stipulate on the 

23 record that it is American Can's position that 

24 if what BPA has ordered violates federal 
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1 atatutatfi or regulationB* Anterican Can ohould not 

? violate the law. 

^ And T will enter Into a stipulation to 

4 that effoct immediately, t'ould you care to ao 

Ti stipulate* Mr. fenenbaum? 

ti flR, APMI T have too many requests for 

7 stipulations and other things in this case to 

f! begin to --

9 MR, KARAOAHT<;: Are you sugqeatlnq we should 

10 violate the law? 

11 MR, *rRNRwnAOHi I am not suggesting 

12 anything. I am saying we are here to take the 

11 deposition of the witness. 

14 MR, KARACAwrs* Are you suggesting we should 

15 be penalized for refusing to violate the law? 

16 MR. TRNRNQAnnt I am suggesting that you 

17 should comply with the orders which we believe 

IR ere fully consistent with the -- as I say* we 

19 believe these orders are fully consistent with 

20 the law* 

21 MR, KARAGAMlSt If thev are illegal, Mr. 

22 Tenenbaum. 

23 MR. TRKRH3AnMt If you disagree, you can 

24 test it out in court. 
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And T point out, furthermore* that you 

have the option of complylno with the ordora and 

seekinq relmbur aerrsent, if you believe they are 

not in accordance with the law under 106 (b)(2) 

or somethinq, whatever the statute says. T 

really don't know the rule off the top of my 

h en d, 

ny MR. KA»AnANT5?l 

o, Mr. Roice, with respect to Mldco I* 

would it he a fair statement that an end product 

of the remedial Investigation, the establishment 

of any remedial investigation. Is the 

establishment of cleanup action levels? 

MR, TRNRMBATjMj Bam« objection as earlier. 

A. Well* it would either be towards the 

end of the remedial investigation or in the 

feasibility study, but the final decision la 

node in the record of deeislon, 

BY «R. KARAflAMlS* 

Q« Those cleanup action levels are the 

levels thst are determined by the Agency as 

necessary to protect public health? 

MR, TRNRNRAUMi Objection, Seeks discovery 

into the record of decision. Instruct the 
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wltneaa not to answer. 

HH, KARAOAHIS: T an not asking as to the 

record of cieclsion. T ati asking cleanup levels 

under the CRRCLA program. 

MR, TRWFNRAMMt That Is asking for — 

*y obvlouBlv, something that's part of the CRRCLA 

7 program is relevant, not relevant, hut Is may be 

Q part of the decision-making process in this 

9 case. 

10 You are seeking discovery into the 

11 decision-making process underlying the ROD. I 

12 instruct the witness not to answer, 

13 ny MR, RARAr,ANIS» 

14 p. If your counsel had not instructed you 

15 to refuse to answer, would you be able to answer 

16 the question? 

17 A. Will you repeat the question. 

18 (The record was read.) 

19 A. Yes. 

20 0. All right. 

21 A. Yes. I could answer that question. 

22 Q. Mr. Roice. I believe in your testimony 

23 under Interrogation by Mr. Pinch, you testified 

24 that the statements made by the consulting firm 
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1 of BUM in thoir commentB on the record of 

2 deciflion document contradicted, or T am sorry, 

3 their commenta on the public -- waa It the 

4 public action document, la that what it is 

5 called? 

6 R. There was a Kay 19, T believe, 1989 

7 document callod aomethlnq like commento on 

3 feaeihility study and the proposed plan, 

9 f>. Iff the proposed plan kept in a public 

10 document, is it not? 

11 A. yea. 

12 0. And would you find that in the record, 

13 the proposed plan* please? 

14 A. It is for Midco I, rlqht? 

15 0. Yea, 

16 A, Okay. 

17 0. We will mark that at the end of the 

18 luneh hour as an exhibit. 

19 The public document is called the 

20 Suporfund fact sheet* is It not? 

21 A. That's correct, 

22 0. All right. 

23 And Boice Deposition Rxhihit 51, which 

24 is the May 19, 1989 comnenta by BRM, those are 
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1 eommants on th« 5;uperfund fact sheetr are they 

? not? 

3 A. Yoa. 

4 0. V'hen they «ay propoaed plan# they arc 

3 referrinq to the fact sheet which Is the basis 

4 of the public meetlnq and presentation of what 

7 the proposed remedy iai isn't that riqht? 

8 A. That* s correct. 

9 0. now# I take it your testimony with Mr. 

10 Finch was that you had reached an opinion that 

11 FRM was acting In bad faith because they —-

12 HR. TRMRnRAPHi Hold it. I apoloqise for 

13 interrupting in the middle. Rut# T know that 

14 T know that the witness said impressions of bad 

15 faith. T don't know if he said opinion. 

MR. RARAGANISf Inpreosion of bad faith. 

17 o* That with regard to your Impressions or 

13 opinions as to bad faith# ona of those 

19 iapraaaiona was formed by the contradiction# the 

20 apparoot contradiction that existed between what 

21 RRM had aald in the faaaiblllty study and what 

22 RRM said in its May 19 commentsi ia that right? 

23 A. As I stated befora# there were a number 

24 of things regarding their performance that 
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1 contributed to that impresoion. 

? Thio Is ono of the thlnqo that 

3 contributed to that impression. 

4 0. How, T believe that in your dlscuselon 

5 with Kr. Finch, you compared what was said in 

6 the May 10 exhibit, noica Deposition Pxhlbit 51, 

7 with what was said in the charts which are the 

g feasibility study — I am sorry, the charts in 

9 the feasibility study; Is that correct? 

10 A. I wouldn't say that they say that. 

1.1 They state what they state in one document 

12 compared to what is stated in the other 

13 document, as well as statements mado by RRM 

14 during the feasibility study and Dames 6 Moore. 

IB ntatemonts made verbally, I mean. 

16 Q. Mow, in the statements that were made 

17 to you in the feasibility study — strike that. 

IR X know lawyers never make mistakes, but 

19 do anginaecB make mistakes? 

20 A. I think it has occurred, yes. 

21 Q. Okay. 

22 Do you know if ERM has ever made 

23 mistakes? 

24 A. Yes. 
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1 Q, In it your opinion that th«y hav« made 

2 mistatces in the peat? 

3 A, My opinion? 

4 Yco. 

A. T think 1 would probably be correct if 

C T pai<tyee« 

7 0* nave you ever made mistakes in the 

C past? 

0 A. Absolutely. 

10 In that a yea? 

11 A. Yes. 

12 0« Ts there a difference between an honest 

13 mistake an a deliberate deception? 

14 A. Yea# there ia, 

15 0. When you came acroaa a atatement or 

16 were provided a statemant of fact or englneerinq 

17 judgment In the feasibility study, did you 

18 attempt to make an Independent determination as 

19 te the accuracy of the atatement? 

20 MR. TRNRMnAUMt Can you read that back, 

21 pleaee. 

22 (The record was read.) 

23 Mell, you are referring to the ones 

24 that contributed to his impression of bad faith? 
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I MR« RARACA^?Tf;( Any statcmontCr includinq 

? those. 

1 MR, TPMPMRAHMJ Tf vou are not taklnq about 

4 the bad faith issuer tnen you are seeking 

5 discover on record issues. 

fi So please answer with respect to the 

*7 subjects that we have been discussing at this 

R deposition already, the impreasion of bad faith. 

9 A. I would have to see the specific 

10 statement he is referring to. 

11 PY MR. RARAGANlSt 

12 0. I believe that you testified for Mr. 

13 Pinch that one of the problems you had was with 

14 statements that were made by Dames & Moore« 

15 presumably operating under RRK's aupervisionr in 

16 table 4-2 of the feaatbility study for Mldco T? 

17 A, T never said that I had a problem with 

in those statements. 

19 Q» But you indicated, T believe# In your 

20 testimony that you found RRM'S later statements 

21 in Rxhlblt SI to be Inconsistent or 

22 contradictory to the atatements in table 4-2. 

23 did you not? 

24 A. That's correct. 
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1 0- Which 8tate7n«nta did you find to be 

? Inconsistent? 

3 A, Do we have to go over that again? Tr 

4 In already in the testimony* 

5 0, Yes, I would like to. 

6 MR, Ti^MRwnAUM! 1 have to object to that. T 

7 thought we were coordinating with other counsel 

here. 

g If you want to follow up on a apaclCic 

10 one of theoor that would be fine. 

11 HR. RARACANT5?! T want to follow up OH the 

1? statements in table 4o2. 

13 MR, TRNRWRAHMJ Make him go through the 

14 whole thing again? 

15 MR, RARArSANlSr It is not a long teble. It 

16 is three pages. 

17 MR, TCNRNTlAnMt Re hae already gone through 

10 it enoe. why don't you ask bin about the ones 

19 y«o are interested in in particular. 

?0 BY RR« RARACAWIRi 

21 0. I am interested in particular, Mr. 

22 Bolce, in the statement on alternative 4C, which 

23 says that cleanup action levels for soils will 

24 not be met as soils remain without treatment. 
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Do you aqroo or disaqroe with that 

atatemont? 

TPMPMqAnMi No foundation hoa boon 

established. 

NR. KARA'^ANlflr That was one of the 

9ta tement 8. 

MR. TRNRWRAnNj Is thlfl ono of the ones that 

-waa part of the impreasion of bad faith? 

5 A, V08, 

10 MR, KARA^ANISJ Yea, 

11 MR, TRWFNBAnHi All right. 

12 A. ,T agree with that. Yes. 

13 RY KR, RARA^lANTSs 

14 0. Did you make a. technical determination 

15 as to whether or not that was a technically 

15 accurate statement? 

17 MR, TRHRNRAMMt Is thlB Sentence one of the 

in ones that the witness has identified --

19 MR. KARACANISl Yes. 

20 MR, TBNRRBAUMi — that RRM was InconslBtent 

21 on? 

22 MR. KARAOANXSt Yes. 

23 0. MRH later said that that remedy was an 

24 effective remedy and would do the job and the 
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vitnAsa pointed to that etatanent as beinq 

Inconsistont. 

Isn't that rlqhtr ^'r, Roice? 

A. That was one of the statements, yea. 

It is not a full description of what wo 

a went over previously. 

7 '^o also stated that if it fails, if the 

f) cap fails, basically risks at the site are 

9 similar to no action. 

10 0. nut the first point, I am aekinq you en 

11 the first question, when you received that chart 

12 which in its first sentence says that cleanup 

13 action levels for soils would not be met by this 

14 remedyy did you undertake any independent 

15 technical evaluation of the accuracy of that 

16 statement? 

17 MR. TRNFPnAnMt Row Is that relevant to bad 

18 faith? 

19 MR. KARAOANTSi It is relevant to bad faith. 

20 It is relevant to whether or not that statement 

21 is honeet or dishonest or a deception or an 

22 honest mistake. 

23 A. The bad faith Is related to hero they 

24 said that -- In the next document they said 

Longorla & noldstlne 236 1030 Chlcaqo 



2050 

1 senethlnq that contradlcto it. 

2 That haa nothing to do with wheth^^r we 

3 did an independont evaluation of that particular 

i otatsmant. 

5 KP. T5:^3f;T]nA^Hx what wa will do here, that 

6 16. what T think the beat thing to do here on 

7 thie question is to let the witness answer 

B whether there is any technical evaluation or 

9 other# something like that# that contributed to 

in hia impression of bad faith in addition to 

11 just -- In addition to the apparent 

12 inconaiatency between the two statements* 

13 BY MR, RARAnAMISl 

14 0. Mr, Rolce — 

15 MR, TPMFNRAnMi That would be right on 

16 point. Otherwise# you aro seeking discovery on 

17 record issues. 

19 MR. RARAOAMISt I am seeking discovery as to 

19 whether or not Mr. Roioe erroneously reached an 

20 InpresaiOR as to bad faith. 

21 MR. TRMRNBAnHi An Impression of bad faith 

22 is not something that one necessarily 

23 erroneously reaches. 

24 MR. RARAOANISI YOU think it is always 
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ACCuratCf io that truo? 

MR, TRMRiinAnHi '-rhat? 

KARAOAVIR: Wae that done at Ralera? 

HR, TRNFMnATTMs Rxcuse ma. 

HR. KARAnAwlf?: Did you ever hear of 

McCarthy? 

MR. TRMFMRArTHt The wltnesa --

There hae been no allegation in the 

complaint of bad faith in the RI/PR. 

MR. KARAGAMXSt The vitnesB has testified at 

length about impressions of bad faith. 

MR. TRNRNRAOM: You and your co-counsel 

forced the witness to render whether he had an 

impression of bad faith. 

MR. KARACAMZSi Mr. Tenenbaum* I think 

anybody fairly looking at this transcript would 

not say that this wltnesar given your repeated 

instructions not to answer* has been forced to 

do anything. 

NR. TRNFNPAnnt I did not instruct him not 

to answer. 

MR. RARAGANZSc Re answered and Z am 

following up. 

MR. TRNFNnAnNf zt was at your Insiatence 
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1 that he qave his Impreaoions as to bad faith. 

2 MR. KARAG'Vf'TSf T am asking vfhether or not 

he undertook any technical evaluation of the 

4 accuracy of the statement in the first sentence 

5 as to alternative 4F in table 4-2, 

fi MP. TRNRMP.AnHr That is discover into — 

7 MP. KARAaAMlPi As opposed to the accuracy 

3 of the statements contained in Rxhibit 51, which 

P he has testified are 1nconaistent, 

10 Did he ever undertake an inveatiqatlon 

11 as to which was riqht, 

12 MP. KRATTMOt That would be the issue if one 

13 Is riqht and you can show that one is riqht and 

14 It was done in bad faith, 

15 Somebody says this is blue, you look at 

16 it, you study it. You say it is not blue. You 

17 know, did he do it in bad faith, 

18 MR, TRMRMnAOMt Just a Second, the 

19 contractor has some responsibility when he 

20 oubnita something, 

21 MR. RFATlHGi I SIR not sayinq he doesn't 

22 have any reaponalbillty. 

23 MR. TRKRNQAani It may be, X don't know 

24 if -- tho witnoaa can only tell you how his 
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L Inprosalone arfl farmad, 

2 nut# it may be when a contractor in an 

3 official document submits somothing to PPA which 

4 sayn black, and then when this contractor comes 

5 around and submits a document the next time that 

5 sayo not black, that that in itself may be 

7 enough to create an impression of bad faith. 

3 MR. KEA-^IMC:! Sure. 

g MR, KARA<?ANT??| It al SO may be a mistake and 

10 the gueation la which one ie right and — 

11 MP, KRATiNgi No, I qot your question 

13 better than you, 

13 Tho question is did he do something to 

14 find out which one was right. You know* that is 

If) the only iasiie. Tf you found out someone was 

lA right, then you form your own opinions, oh, he 

17 is telling a lie because T found this out, 1 

18 asked around and I know that this ia right. 

It MR, TBNRNRAgMt That's why I said T would 

20 allow tho witness to anawor whether his 

21 impression of bad faith on this particular one 

22 was based in part on anything other than the 

23 inconsistency in the submission of RRM, 

24 MR, RARACANISl All right. 
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1 That'B what T am anklng him. Did he 

2 undertake any evaluation — 

1 MR. TETTRNDAnHl That IS not — 

4 MP. FARAH AW IS I — Of either of the 

5 statements? 

6 HP, TRWPwnAnw: That is not what you are 

7 aaktnq him. Thooo are two different Tuestionci. 

8 That one is obiectionable. 

9 T will allow him to answer the one that 

10 T stated, if you want him to answer it. 

n HY MR. RARAf?AHI5j 

12 0. Mr. 9oicc* did you ever attempt to 

13 inquire — strike that. I will lay a foundation 

14 first. 

15 I take it that the statement at the 

16 first sentence with respect to table 4-2 on 

17 alternative 4r with respect to the 

10 protectivenees of humsn heslth is a statement by 

19 the contractor that cleanup action levels will 

20 not be net for the soily Isn't that right? 

21 A. That's correct* 

22 Q. Is it your impression that PPN in later 

23 advocating alternative 4R was saying that 

24 cleanup action levela for the sell would be met? 
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1 MR* TRNEMT^AHMt Did you mf?an 4C or? 

2 MR, KARAHANTfTj T am aorrVr l8 It 4C? 4C, I 

3 am sorry, 

4 A, v;e will have to net TRM'S comments on 

5 exactly what they said again, 

6 0, "nr« they are, 

7 A, This is the another repeat of what we 

S have already gone through, 

9 MR, TRNRHnAHM: I WOUld ObjoCt tO — 

10 A, I will have to road this over until T 

11 can find the relevant section, 

12 MR, TENRNRATIMi I don't know how much more 

13 you have left to queation, 

14 I would suggest than the areas that 

15 have been covered at great length by counsel for 

10 standard T and other counsel that you might want 

17 to save that until the end, 

18 MR, RARACANXSi These are follow-up 

19 qnestiona, 

20 NR, TtSNRNBAnHi Pino, As long as you don't 

21 have anything original, 

22 MR. KAPACAMTSt I have much that is 

23 original. Nr. Tenenbaum. 

24 MR. TRMRNPAflHt T think we Should do that 
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1 first rath«r than cover qround that haa already 

2 been covered. 

3 Mft, FAHArrAMr?? Mr, Tenanboum, let me 

4 conduct my depoaltion, please. 

5 Mn, TBMPMnATTM: Ne are on the laat day of 

5 this nine-day deposition. 

7 Mil, KAPACAWISi Mr. Tenenbaumr believe me, 

3 we ore not on the laat day of the deposition. 

9 MR, TPNRNRAnMj You are violating the 

10 agreement that we have eubmitted to the court. 

11 MR, FARAfJAnrsi Mo, I aiB not. 

12 n, do ahead. 

13 MR. TPMBMRAOMj Yes, you are. 

14 BY MR. FARAdAMIRt 

15 0. Go ahead, Mr. Roice. 

15 MR. TEHENRAfJMt Me may not have provided the 

17 witness for the even three additional days given 

18 the lengthy questioning that he has already been 

19 subjected to, except you agreed there would only 

20 be those throe days. 

21 Are you now backing away from that 

22 agreement? 

23 MR. KARAGANlSi Excuse me. Nr. Tenenbaum, 

24 may I proceed with my discovery? 
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I Q. Co ahoadr ^olce. 

3 MP. TRNPnnAMM: There was a cut. off of 

3 discovery on July 20, 

4 MP, FAPA'3A»?I<? f T have to pay for this 

5 transcript, T don't need any additional 

5 editorial comments, 

7 MR. TRHRMBAtiMt It Is Important. 

R There was a cute off of discovery on 

9 J-jly 20. We agreed to produce this witness for 

10 three additional days upon your 

11 representation --

12 MR. RARArtAWX.R t On my representation that T 

13 thought we could get through the material in 

14 that period of timer and we might have gotten 

15 through the material in that period of time had 

16 we not had the level of objection and 

17 inntructions that you have givenr which have 

la filed up this record with extraneous material, 

19 MR. TMNRNRAnMt That Is tidlCUlOUB. 

20 The first two days of this you took up 

21 . questioning on record issues and made very 

22 little progress. You are now covering subjects 

23 that have been already covered by Standard T. 

24 
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1 BY MR. KARAr^MISl 

? 0» T believe It la page fi» your earlier 

3 testimony referred to page fi of Pxhlbit 51. 

A Does that refresh your recollection? 

5 A. T am not finished. 

S 0« Borhapa to speed up your deliberation, 

7 Mr. Boice, directing your attention to page 13R. 

9 A, I am not finished yet. 

g Okay. In table 4-2, the inconsistoncy 

10 exists between the May 19, 1990 commenta on page 

11 5, Includes a statement that the adding of aoil 

12 remediation to groundwater in alternatives 7 and 

13 S, or by adding soil remediation to groundwater 

14 in alternativea 7 and 8, no further meaningful 

15 reduction In risks are attained. 

16 That is inconaistent in tablo 4-2 with 

17 the statamants cleanup action levala for soils 

18 will not be met as soils remains without 

19 traatmant, and if it fails, risks at the site 

20 are almilar to no action. 

21 0. All right. 

22 Is that because the inconalstency 

21 there, is that baoauao altarnatlve 4, I believe 

24 it was 4C, would not meet the cleanup action 
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1 levols for the eoil but alternativoa 7 and ^ 

2 would? 

3 A. r stated before# It states hore that 

4 addlncf soli cetnediation to groundwater# this is 

*) In the comments# the Hay 19 comment letter# 

9 adding soil solidification to groundwater would 

7 result in no further meaningful reduction in 

n risks. 
< 

9 0, All right. 

10 You pointed to table 4-2? 

11 A. On the other hand# table 4-2 states 

12 cleanup action levels for soil will not be met# 

13 and if It fails# risks at the site are similar 

14 to no action. 

15 n. Let's deal with that first element. 

16 The statement in cable 4-2 that cleanup action 

17 levels in the soil would not be met. 

18 Did you ever make an independent 

19 determination or analysis as to whether that 

20 statement was accurate? 

21 MR. TRMRMBAUMt Same objection. Mo 

22 foundation. Inatruct the witness not to answer* 

2 3 BY MR, KARAGAMISl 

24 0. Could you answer that queation if you 
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] vare allowed to? 

7 A, Yes. 

3 MR. TRrRMnAHH! As T Said ^acllcrr the 

4 witnees would be able to answer a question 

5 asking whether his Isnpresslon of bad faith was 

^5 based in part on any such inveaticatlon, would 

7 be allowed to answer that. 

?J ny MR, RARAnAMISt 

9 o. Mr. Roice, I am now directinq your 

in attention to paqe 130 of your testimony in this 

11 deposition on July 11# 1990 and T quotet 

12 •since 4A and 4C do 

13 not address soil treatment 

14 directly they would not 

15 address the — after the 

IS groundwater pumpinq and 

17 treatment would be 

10 completedf there is no 

19 guarentee that we would 

20 meet — In fact# It is eery 

21 unlikely that we would meet 

22 cleanup action levels for 

23 the soil which were based on 

24 direct action# direct 
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I Inqearlon In caso th« site 

7. was developed in the 

1 future." 

4 VP. TrnPMWA"Mi What date la this? 

5 VP, KARACAWIP: July 11, 1990. 

« 'IP. TRNRMPAUMi T«That is the queation? 

7 nY MR. KARAOANIR: 

R 0. Ho you recall giving that teatimony? 

9 A. 7 would have to read it and see what 

10 context that statement was made In. 

11 0, Pleaae do, 

12 Doaa that refreah your recollection now 

13 having road it? 

14 Can I have the transcript back, please? 

15 Thank you, 

16 A. What is the question? 

17 0. There is a question pending, but I will 

18 neve along* 

19 Nr. noice, would it be a fair layman*a 

20 understanding of what your concern was, or your 

21 impression wae, that RRM was saying in the 

22 November 13, 1969 document that alternative 4C 

23 would meet the required cleanup action levels, 

24 when they had said previously or Dames ft Moore 
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1 had said previously in the FS that 4C would not 

2 meet the cleanup icrlon levels? 

3 Ml?, TFlNFMnAPMi Same continuing obiectlon, 

« A, Would you repeat the question? 

5 ('''he question was read.) 

6 A. And whether that contributed to my 

7 impression of bad faith? 

9 nV FARACAMIS I 

9 0. YOB. 

10 A. Yea. 

11 That is part of the information that 

12 contributed to my Impression of bad faith. Yes. 

13 T should note that FRM was overall in charge of 

14 Che feasibilitv study at that time. 

15 0. Did you ever make any technical 

1^ evaluation aa to determine whether or not 

17 alternative 4C would or would not meet the 

10 cleanup action levels? 

19 NR. TBNRNBAlTMi Same objection. 

20 BY MR. RARAGANX.Ot 

21 0« (>o ahead, 

22 MR. TRNENBAOMi Same objection and 

23 instruction as earlier* 

24 If the question is asked# the witness 
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1 would bo permitted to testify as to whether his 

2 impression of bad faith is based in part on any 

3 such technical evaluation or determination. 

4 MR, KARA'^AMISf 

5 <?. '?o ahead. 

fi MR. TRMRMRApr?! are you Incorporatinq my 

7 question? 

A I did instruct him not to answer the 

9 pending question. 

10 MR. KARAGAMlSi Did you instruct him not to 

11 answer? 

12 MR, TRNENBAnHi YeS, 

13 MR, KFATiMfli Then I got a problem. 

14 Tf aomobodv testifies as to bad faith, 

1?» you are going to present it. The only way you 

16 can present it Is through witnesses. Then we 

17 don*t know what witnesses you are going to 

18 present it through. 

19 NR. TRMRNDADMt I said he could testify as 

20 to whether — 

21 What I said was I would allow him to 

22 answer, subject to my objection, the question as 

23 to whether his impression of bad faith was based 

24 in part on such investigation or whatevsr it was 

Longoria a Goldatina 236 1030 Chicago 



2072 

1 worded, 

2 MR, KARA'^AMIPJ The queetion la before he 

3 aaaunefi eomehody la acting in bad faith, did he 

4 undertake any kind of scientific or technical 

5 evaluation aa to which statement was correct? 

6 A, t think T never aaaumed that they were 

7 acting in bad faith. Their product and 

8 performance gave me that Impresfsion, That is 

0 what Z have been testifying to all along, 

10 0, vias there a technical evaluation dono 

11 aa to whether or not there was an Inaccuracy in 

12 the second statement by FRK? 

13 MR. TRNFHRAOMt Same objection and 

14 instruction, 

15 MR, KARAnAMlSi This is related to bad 

16 faith. 

17 MR, TRMFHRAHMJ AS I have indicated many 

18 tinosy this is a questiony you now asked it four 

19 oar five times, that is asking for the witness 

20 to dooecibe the Agency's dec!sion^making 

21 process, which is vary objectionable. 

22 However, subject to my objection, I 

23 will allow the witness to answer if you would 

24 only rephrase It to ask whether part of his 
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Inpreasion of bad faith waft based on such a 

follow-up technical Investigation. 

If he says no, then you will know that 

is not part of his impression of bid faith. Tf 

he says yes, then you can ask him how that wne 

a part of his impression of bad faith. 

7 OY MP, nAPAr,AMIf?l 

fj 0. Let me try to move this alonq. 

0 Mr. hoice, in reaching your impression 

10 of bad faith, did you undertake any technical 

11 evaluation of the conments in either CRM's 

12 November 13, 1909 document or in table 4-27 

13 MR. TCNPNRAnMt As to this comment? 

14 MR. KARAGANlSt As to the comment at the top 

15 of 4-2, 

!(; A. Did we undertake any tachnical 

17 evaluation? 

18 0. Yea. 

19 HR. TBUFMBAHMt As part Of your impression 

20 of bad faith. 

21 A. Yes, I reviewed it, and weaton reviewed 

22 it and PRC reviewed it. 

23 nV MR. RARAfSAMISl 

24 0. Did ifeaton and PRC give you any 
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1 documents aa to their review? 

2 A, They qavc na --

3 MR. TRMPNnATJHt Aqaln any documents that you 

4 relied on in forminq your impression of bad 

5 faith. 

6 MP, KARArJAWTSs Any documents, that may 

7 should be in the record, wore there any 

documents --

9 HP, TEMEMP.ATJMJ That's not the question, 

10 MR. RARACAMTr;* My question la as to 

1) documents that are In existence with reqard to 

12 their technical review of these statementa. 

13 A. Well. I don't know that their comments 

14 would directly address, for example, this top 

l^j statement in table 4-2 under alternative 4r, 

16 since if they didn't dlsaqree witness, why would 

17 they comment on it. Rut, they did review it. 

18 0* Mr. Dolce my question is are there any 

19 documents reflectinq the review by PRC and 

20 Woaton of table 4-2 or the November 13, 1989 RRM 

21 statement? 

22 MR. TRNRNDAUMt Dame objection. 

23 DY MP. KARACANISt 

24 0« Go ahead. 
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1 A, Yes. 

2 Q, Are those documents contained in the 

3 Bolce nepoRition Pxhlbit "o, 3? 

4 MR. TRNRNPA?1V: Pswe objection. 

5 A, That's correct. 

6 RY MR, RARAGAMIR: 

7 0. ThoY ore in the index? 

fl ^. Yes. 

9 o. »oulci you identify where they arc in 

10 the index and the dates of those documents? 

11 A. Okay. nut# this will take a little 

12 while. 

13 0* Then wo will come back to that one 

14 later. 

15 Mr. Roicor I take itr I am now 

16 referring to pages 140 and 141 of the transcript 

17 of July 11r that in contrast to alternative *, 

18 the PS at table 4-2 says that as to alternatives 

19 7 and 8r that all risks are reduced below 

20 acceptable levels and permanently and 

21 significantly reduces the mobility of 

22 contaminants in the soil and groundwatetr which 

23 is your quotation from table 4-2 on page 141. 

24 A. Is there a question? 
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1 Q« T wanted to refceah your recollection 

2 with respect to this, Now, here Is the 

3 question. 

4 Old you or anybody acting on your 

5 behalf, either inside or outside the Agency, 

6 ever make a determination as to whether 

7 alternatives 7 or A would meet cleanup action 

H levels for soil above groundwater? 

9 MR, TRNRNhAMMi Again I will have to object 

10 and instruct the witness not to answer unless 

11 the question — but I will Indicate that I would 

12 allow the witness to answer as to whether any 

13 such investigation was part of his impression of 

14 badfalth, 

15 MR, RARAHANigt Mr, Tensnbaum, I suggest you 

16 very carefully review your instruction 

17 Xt is based — and I an atating this as 

IR an officer of the court, 

19 fiaaed on ny beat information at this 

20 point in time, the statements that are contained 

21 in the ROD for Midco I and II, in each ROD for 

22 Hideo X and IT, which include these tables by 

23 the way as their primary exhibits for the 

24 remedy, the tables that are in the PSs and the 
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\ atatementa in tho namoly* that, "cleanup 

2 action levels for soil above groundwater will be 

3 met--" 

4 The quote begins, quote, "cleanup 

5 action levels for soil above groundwater will be 

fi met," that Is located In table 4-2 under 

7 alternative 7, also located in table 4-2 under 

n alternative fi, are inaccurate statements, 

g They are statements that reflect a 

10 mistake on the part of the contractor who 

11 submitted them. 

12 They also reflect either a compounding 

13 of that mistake by the RPA people and RPA 

14 consultants, that would Include PRC and Weston, 

15 but they result in a mistake that is requiring 

16 us to perform work, perform a remedy. I take 

17 it, the ROD says that we are supposed to meet 

IB cleanup action levels, when RPA knew or should 

19 have knevn that the cleanup action levels cannot 

20 be mat by the remedy selected. 

21 So we are being asked to proceed on the 

22 basis of a false premise, which will cause us to 

23 violate the law from the start. 

24 MR, TRWRWRAnMi Well, I am not commenting on 
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your 0tatein«inc, 

I am sure that th« A<joncy'K cJeclsiona 

can b« evaluatcc^ on the baais of what Is In tho 

record. Tut let me — 

MR. TARAnANI.Tt I will follow that up. 

A I would like to find out where there is 

7 , one iota in the record of Agency support for the 

statement that cleanup action levels for the 

9 soilo will be met by alternatives 7 and R • If 

10 you can show it to me. Mr. Tenenbaum, if or Mr* 

11 Toice can. I will be happy to see it. 

12 MR. TRMFNMAnMi Tf t may finish. 

13 In light of what you have just said, X 

14 would ank given that the table. I think you have 

15 indicated, was submitted to the Agency as on 

14 behalf of American Can and other defendants, as 

17 to -- If you are now contending that it was 

18 oubnitted erroneously. 

19 MR* RARACANISi Ho. 

20 MR. TRMRNRAUMi HOW you would propose to 

21 remedy that situation? 

22 MR, KARACANIS;! Z an suggesting that both 

23 the engineers who worked for the defendants and 

24 the engineers who worked for the Agency made a 
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qood faith but nomawhat «greqiou8 miaatatament 

of the Fnglish lonquaqft, that had th«v gone and 

looked behind that statement* they would have 

found that the soil cleanup action levels will 

not be wet by alternatives 7 or . 

Mp» TP»lF>7nAnHj Obviously I am not here to 

give the Agency's --

MR, FARAOAKFlSi I aw not hore to violate the 

^ law either. That is what your ordering ua to 

10 do. 

11 MR. TR77RNRAnMi I am HOt horo to give the 

12 Agency's response to what you said. But --

13 MR, KARAnANlsi YOU are instructing the 

14 witness not to answer. 

15 MR. TRNRNBATTHi Let ne just follow up in 

16 reaponse to what you said# since you made a 

17 statement on the record. 

IR If were to assume what you said is 

19 cerrectf and that thia information aubmitted to 

20 the Agency la erroneous# I would think that 

21 American Can and the other defendants would have 

22 some obligation to do something# to offer to do 

23 something to remedy what they contend — 

24 MR. KARAGAMISI ^e did# Mr. Tenenbaum. 
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1 We have been repeatedly offering to do 

2 a remedy which we hoiteve will addreea the 

3 leqltlmate concerns of the Agency, and we are 

4 under an order which, from the beat 

*> Inveati gatlon I can make as a lawyer for one of 

6 the defendants, asks un to do aomothinq that 

7 cannot be physically achieved with ,that remedy 

8 and, therefore, would require us to violate the 

0 law and misstate facts to the court, 

10 MR, TRNRMMATJM: I don't want to really get 

11 into too long of dlscuaaion of this, 

12 Rut, if what you are telling me is that 

13 the defendants now believe that information they 

14 submitted to the Agency pursuant to the partial 

15 consent decree is incorrect, then I don't know 

1« what — offhand I don't know what obligations 

17 are, 

18 MR, RARA(iANlSs What T an saying, T am 

19 alerting you to this in this deposition of 

20 record, is that neither the Agency nor the 

21 consultants did s technical evaluation of the 

22 accuracy of the statements. 

23 Our consultants have advised us that 

24 the technical information that is in the record 
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does not support that statement* and T am now 

asking -- and when T nay did not support the 

statement* did not support the conclusion that 

cleanup actions in the soils will be met, 

n, T am going to ask this witness now* Vt» 

<i Roice, la there anything in this record* the 

7 antire noice Deposition Rxhiblt Ho, 3, or any of 

ft the,documents reflected therein* that provides 

any evidentiary support for the statements in 

10 table 4-2 of the PS for Midco T -- the same 

11 statement is contained if table 4-2 in the PS of 

12 Hideo IT -- I quote* "that cleanup action levels 

13 for soil above groundwater will be mot*" for 

14 alternatives 7 and 8? 

15 HR, TFNFNRAOMi Again I will hove to object 

16 and Instruct the witness not to answer* because 

17 you are seeking to take discovery Into the 

18 MR, VARACAHTSt T am seeking to find out 

19 whether there is any Agency support foe that. 

20 MR, TeMRNRAOMt Isn't that discovery into 

21 the basis for the Agency's decision? 

22 MR, RARAGANtsi No, Rithor you got it in 

23 the record* Mr. Tenenbaum* or you don't. If you 

24 don't* fees up, 
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1 MR. TRMrMRAMMr If it iB In the record? 

2 MR, KARA'? AM If?» 1 on asking you an as 

1 officer of the court to share the inforsiation 

4 where in the record it Is. I can't find it. 

5 T have done a deliberate and thorough 

6 eearch of the record. T am asking you your 

7 assistance as an officer of the court to provide 

B ne the information. I have done a deliberate 

9 and thorough search and T can't find it. 

10 You are unable to do so? 

11 MR. TRMRRBAUHi I an not a technical person 

1? and the deposition of Mr. Rolce is not the 

13 appropriate time for me to respond to that. 

14 Let me say what I would suggest is you 

15 have indicated I think that this was sat in 

16 motion by the defondantSr this alleged mistake 

17 you are talking about. 

IR Let me ask you thie» then* If you want 

19 to request something of us to assist you in 

30 finding something in the record, then maybe we 

21 should set up a meeting of some sort In which we 

22 can further discuss this. Rut. I am not 

33 prepared off the top of my heed. 

24 MR. KARAGANIBi I will be happy to meet with 
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\ you at any tim«, nut# I am not going to advise 

2 my client and T will formally advise them not to 

1 comply with an order that aaya to do aomethlng 

4 that is impossible and would lead us into a 

5 known illegality at the start of the order* 

6 Mn. TRWEMRAHMI That la your position. And 

7 T am sure we will have ample opportunity to 

n debate that before the court. 

9 T would suggest if your client has 

10 submitted erroneous information to the Agency, 

11 to take whatever steps — 

12 MR. RARAGAMlSi Rxcuse me* 

13 MR. TRNRNnAQMi — to correct them. 

14 MP. KARAnAMlSi I disagree strongly — 

15 MR, TRWRNBAUMi Rxcuse me* 

16 MR. RARACANZSt — with any statements that 

17 asy my client has submitted anything —• 

18 MR, TRRRRRAnMi I said if. 

19 MR, XARAGAMISI f7hat Z am saying# what I am 

20 asking Mr* nolce la did you do --

21 (Conferonco between the witness 

22 and his counsel,) 

23 0* Mr, Roice# did you undertake or is 

24 there any record support# factual support# for 
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1 the fltetement that cleanup action levels for 

2 soil above groundwater will be met by 

1 alternatlvefl ? and as shown In table 4-2 of 

4 the Mldco I PS? 

5 Mn, TRNF'^nArM: tfell, again I will have to 

fi object and instruct the wltneaa not to answer. 

7 You will have same people opportunity 

6 to present to the court the basis for the 

9 Agency's decision, and that will be reviewed by 

1.0 the court under the arbitrary and capricieua 

11 standard. 

12 BY MP, KAPAGANISf 

o, Mr. noice — 

14 MP. TRMPHRAnMi Again, if you would like 

15 to — 

1« BY MR. KARAGAMISf 

17 0. If you were allowed to answer that 

Ifi question. Mr. Roice. could you answer It? 

19 MP. TBNRtmAlTMi If you would like to enter 

20 into sottlenent discussions in llqht of what you 

21 have described, feel welcone to discuss that 

22 with us. But. we are not going to do it on the 

23 record. 

24 

Longoria s Goldstine 236 1030 Chicago 



20 ns 

1 

2 BY MR, KARArJAMTS* 

3 0. Mr, Boice, if you were allowed to 

4 answer that question, could you? 

5 A, Yfto, 

6 MR, KARAqAMiSs Take a lunch break. Try and 

7 get back at liOO, we do It quickly, 

9 

9 (Whereupon a recesa was taken 

10 until li30 o'clock p,n, of 

11 the aame day.) 

12 

13 

14 

15 

16 

37 

19 

19 

20 

21 

22 

23 

24 
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Vfl , 

^Uf>WP5;T ?JO!.VP«T RPCOVRRV T^C. » 
MTD'-^RR'P pannSTPTAL WARTP DISPOSAL 
COMPAMY, IMC. I TNDTISTRIAL TRCTOMICS, 
IMC.* V 6 R CORPORATTOMI RRNPST DP 
RART; POHARD D. CONLPYj RRLOA C. 
COMLRYi LOVTP DP RARTf CHARtPS A, 
MCT*T| DAVID P. I.TCRTi DFLORPP L.TCRT; 
PnCPNP KLISIAPf .7RAMPTTP KLTSTAK; 
LRTHPR G. DLOOMnPRGj PORPRT J, DAW-
SOM, JR. r J0Hf7 MILBTrCRl MARY 
KTLRTICRf PPMM CRNTPAL C0RP0RAT10M> 
IMSILCO CORPORATIOHf RTIST-OLPDM, INC. | 
7PNITH RADIO CORPORATION; STANDARD T 
CRPHTCAL COMPANY, INC.; AHPRICAN CAN 
COMPANY, INC.; PRP FINISH MPTALS, INC.; 
PRPMTPR COATINGS, INC, ; MOTOROLA, INC. j 
And DPSOTO, INC.; 

Defendants. 

AMPRICAN CAN COMPANY, INC., 
OPSOTO, INC., INSILCO CORPORATION, 
MOTOROLA, INC., PRP FINISH MPTALS, 
INC., PRRMIPR COATINGS, INC., 
ROST-OLPGH, INC., STANDARD T 
CUBMTCAL COMPANY, INC., 
SRNITR RADIO CORPORATION, JOHN 
MILBTTCH, MARY MILPTTCH and THP 
PRNN CPNTRAL CORPORATION, 

fhlrd-Party Plaintiffs, 

VB, 

ACCDTRONICS, ACTIVP SPRVICP CORP., 
AMPRtCAN NAMPPLATR 6 DRC0RATIN6 CO., 

Civil Action 
^7o, n-7R-556 
Third-Par tv 
Conplat nt 
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AMBPICAN PRIHTTR & r. TTfiOCR A Pn PR CO., 
AMERICAN RIVRT COMPANY, A?«^CO, 
APPROVRD INDHPTRTAri PRMOVAL, INC., 
ARHOnR PHARMACrrTTtCAL, ARTT<?AN PAN*; 
PRINTS, ASNT^AND C'JRMTCAr, CO,, 
AVP^?PP TON TWO COMt»AMY, PARR & 
HTT.FP, INC., PRI.DFN RTiPCTRTCAL 
PRomicTs t)rv. op COOPER TNDTJSTPTEP, 
INC., PRRTPOPD MANNFACTPPTNO, INC., 
PPTLFR SPPCTALTY C0MPA^7Y, INC., 
Py PROOrjCTS MANAOEMRNT, CALtJMRT 
CONTAINER, CAROir^L, INC., 
CPF«ALr.oy DIVISION OP PISRPR- CALO 
CMPMICAL CO., CPICAOO ETCFINO CORP., 
CFICAOO NAMNPLATR COMPANY, 
CniCAOO ROTOPR TNT CO., 
CSC TMnnSTRIAL MAINTRMANCP CORP., 
CITY OP OARY, INDIANA, C.P, CLARR 
DTVTSTON OP ORNRRAl. INSTRTIMFNTS 
CORP., C.P, MALI. CO., 
C.P. TNOROANICS, COHMANDRR PACKAOTHO, 
CONNOR PORFST TNDOSTRIRS, CONSRRVA-
TION CFRKirAL, CONSnMRRS PAINT 
FACTORY, INC., CONTINRMTAL 
NRTTR CAP DIVISION OP CONTINRNTAt, 
CAN COMPANY, CONVRRSIONS NY ORRRINO, 
COfJNTY OP DU PAOR, ILLINOIS, 
CRONAMR, INC., CROWN CORK S SRAL 
CO., INC., COLLIOAN INTERNATIONAL 
COMPANY, CDLLIfTAN WATER CON­
DITIONING, INC., PRAN* v7, CURRAN, 
CWSTOH MRTALS PROCESSING, 
DAP, INC. OP RBECHAM COSMETICS, 
DAOBERT CNEMICAL COMPANY, 
DSOfSLlR COMPANY, DOBSON CONSTRDCTION 
IRC., DOO PAST CORPORATION, DO-TONE 
CORP,, HAROLD EGAN, ERCO HOUSEWARE 
CO,, RL-PAC, INC,, EMEOSOGRAPH DIS­
PLAY HFO, CO., ESS FAY ENAMELING, INC,, 
RTHICON, INC,, PELT PRODUCTS MPG, CO,, 
FLINT INK CORP,, PURNAS ELECTRIC 
CO., GEARMASTFR DIVISION, EMERSON 
ELECTRIC, THE GILBERT S BENNETT 
MPG. CO., GLD LIOniD DISPOSAL, 
HENRY PRATT COMPANY, J.M, HOBER 
CORPORATION, HYDRITE CHEMICAL CO., 
INTAGLIO CYLINDER SERVICE, INC., 
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JOHNSON & JOHNSON, 7 6 fl TIN HILL 
PNODUCTS, KNAACir HTO. CO., LANSING 
SRRVICR CORPOHATION, LAPTTER 
CHRHICAL, LlOUin DYNAMICS, 
LlOOtn WASTE, INCORPORATED, 
STEVE MAPTPL, NASOHITE CORPO­
RATION, HcWHARTER CHEMICAL CO., 
METAL RECLAIMING CORPORATION, 
METROPOLITAN CIRCUITS, 
MIDWEST PECYCLING COMPANY, MONTGOMERY 
TANK LINES, MORTON THIOKOL IMC., 
MR, PRANK, INC., NAHSCO, INC., 
NATIONAL CAN CORPORATION, NAZ-DAR CO., 
NUCLEAR DATA, INC., PPG INDUSTRIES, 
INC., PASLODE COMPANY, PIERCE & STEVENS 
CHEMICAL CORP., PIONEER PAINT PRODUCTS, 
PREMIER PAINT CO., PYLE-NATlOMAL CO., 
R-LITR, REFLECTOR HARDWARE CORP., 
REGAL TUNE, RELIANCE UNIVERSAL, INC., 
RICHARDSON GRAPHICS, JOHN ROSCO, 
ROZRMA INDUSTRIAL WASTE, ST. CHARLES 
MANUFACTURING, SCHOLLR CORPORATION, 
SCRAP HAULRRS, SHRRVIN WILLIAMS 
COMPANY, SHCLD COATINGS, INC., 
SIZE CONTROL COMPANY, SKIL CORPORA­
TION, SPECIAL COATINGS CO., 
SOUTHERN CALIFORNIA CHEMICAL, 
SPECIALTY COATINGS, INC., 
SPOTNAIL8, INC., STAR TRUCKING, STERN 
ELECTRONICS, INC., JOE STRAUSNICK, 
STUART CHEMICAL 6 PLAINT, INC., 
SUHHRR i MACE, SUN CHRMICAL, 
SYNTPCF WASTE TREATMENT CENTER, 
T.R.C., TEEPACR, INC., ALFRED TENNY, 
THIRLE-EMGDAHL, INC., THOMPSON 
CRERXCALSr TIFFT CHEMICALS, 
TOOMBY DISPOSAL, TRIPLE S. ETCHANTS, 
ORXROYAL* INC., UNITED RRSXM AD-
RB8XVRS, INC., U.S. ENVELOPE, U.S. 
SCRAP AND DRUM, U.S. STEEL CORP., UNI­
VERSAL RESEARCH LABORATORIES, INC., 
UNIVERSAL TOOL & STAMPING COMPANY, 
VANDER MOULEN DISPOSAL, VELSICOL 
CHEMICAL CORP., VICTOR GASKET 
DIVISION OP DANA CORPORATION, 
WARNER ELECTRIC HRAKE & CLOCH CO., 
WARWICK CHEMICAL, WASTE RESEARCH & 
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I RBCYCLIMC, XS!POX COR POW AT TON, and ) 
Other unidentified persons, ) 

3 ) 
Third-Party nefandanto, > 

3 

4 

5 

7 

f) 

0 August 3, 1990 

10 

H 

12 

13 

14 

15 

16 

17 

10 

19 

20 

21 
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24 

DRPORITION OP RICHARD P. HOTCP 
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1 

2 

3 

4 

5 

5 Th« continued depoeitlon of RICMAPD 

7 RDTJIK noTCR, called for exafninafclon bv the 

9 Defendants, pursuant to notice and pursuant 

4 to the provisions of the Federal Rules of 

10 Civil Procedure of the United States 

11 District Courts, pertalnlnq to the taking 

12 of depositions for the purpose of 

13 discovery, taken before Arnold M, 

14 Coidstlne, a *iotary Public and Certified 

15 Shorthand Reporter vithln and for the 

1(> County of Cook and State of Illinois, at 

17 227 West Monroe Street, on August 3, 1990, 

18 ooHimencing at the hour of 2t45 o'clock p.m. 

19 

20 

21 

22 

23 

24 
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3 

APPRARANOP.S t 

Mr, Alan S, Tenenbaum and 
4 Mr* Leonard M, Helman 

Trial Attorney 
5 Knvlronmental Pnforcenent fSectlon 

Land « Natural Resources nivislon 
6 n.S, Hepartment of Justice 

P, n, Pox 7611 
7 Pen Franklin station 

Naahinqtonr D. C. 20044 

-and-
9 

Mr. Michael R. Perman 
0 Aaalatant Peqional Counsel 

Solid Waste k Rmergency Response Branch 
0.9. Rnvironroental Protection Agency 
Region V 
230 South Dearborn Street 
ChicagOf Illinois 60604 

-and-

Peter W, Moore 
Assistant Regional Counsel 
n.s. Rnvironmental Protection Agency 
Region V 
Office of Regional Counsel 
230 South Dearborn Street 
Chicago. Illinois 60604 

0 
appeared en behalf of Plaintiff. 

9 Dnited States of Aiaericai 

20 

21 

22 

23 

24 
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1 APPRARAMC*^,'? (CONTINHRn)! 

2 

3 
Mr. Mlcna«l R. PlanKehaln 

4 wildjnan, Harroldf Allan & Dixon 
225 West wacker Drive 

5 Chicago, Illinois fi0fi06-l229 

5 appeared on behalf of 
Penn Central Corporatlony 

7 

5 
Mr. Robert M, Ollan 

9 Sldlev 6 Austin 
One First National Plasa 

10 Chicago, Illinois 60603 

11 appeared on behalf of 
Pre Finish Metals, Inc.» 

12 

13 
Mr. Jeffrey C. Port and 

14 Mr. Carl n. Hlllenann 
Sonnenschein Nath & Rosenthal 

15 One Mercantile Center 
Suite 2600 

16 St. Louis, Missouri 63101 

17 appeared on behalf of 
Desoto, Inc.f 

18 

19 
Mr. Joseph V, Kacaganis 

20 Karaganla a white, Ltd. 
414 North Orleans Street 

21 Chicago, Illinois 60610 

22 appeared on behalf of 
American Can Company, Inc.i 

23 

24 
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1 
APPWARAHrrr; (CONTTWtlFD) i 

2 •* 
4 Mr. .la^neB T, ,7. Keating 

Law Offices of .Tawes T, .7, Keatlnq, P.O. 
5 Prlntere Row 

542 Routh Dearborn .<ttreot 
6 Chlcaqo» Xllinoia 60605 

7 appearerl on behalf of 
Premier Coatings# Inc. i 

9 

0 

10 
Vr. Rdward .7. Leahy 

11 Leahy# Risenberg & Praenkel# Ltd, 
309 t>'est Washington Street 

12 Chicago# Tlllnols 60606 

13 appeared on behalf of 
scholle Corp.I 

14 

15 

16 

17 Mr. Craig Kimmerman 
McDermott# Will 6 Rmery 

18 227 West Monroe Street 
Chicago# Illinois 60606-5096 

19 
appeared on behalf of Standard T 

20 Chemical Companyi 

21 

22 

23 

24 
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1 APPRARANCES (CONT TNTTPn ) i 

2 

3 Mr. rJaniel R. Fritz 
Taylor. Mlllerr 5?prowl, noffnaqlf & 

4 MerLcttl 
13 North LaHalle 5?tre«t 

5 Chicago, Tlllnoia «0602-2602 

6 appoared on behalf of Third-
Party Plaintiffs Desoto, et al. 

7 

9 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

23 

24 
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1 MR, RARAHAMTST Let's 90 briefly on the 

2 record, 

3 T have informed Mr, Tenenbaum, counoel 

4 for the government# that I have not been feeling 

*3 well since late yesterday afternoon. 

6 I was ill last evening and proceeded 

7 this mcrnlnq so as to avoid any excessive 

8 inconvenience to the government who was here 

9 from out of town, 

10 t am not feeling well now and I an in 

11 the kind of shape where I have to leave# and I 

12 have discussed this with Hr, Tenenbaum end asked 

13 to arrange another date and complete my 

14 examination. 

15 fie has a agreed to tentatively schedule 

Ifi it for Friday of next week. If Friday turns out 

17 to be a conflict# I am agreoable to schedule 

18 eaether day# but at this point I am going to put 

19 ny exaainatloo of Nr. Roice into recess, 

20 HR« TBNRMRAUMf My agreement in this 

21 connection is contingent on counsel for American 

22 Can endeavoring to do his best efforts to 

23 question only on aroas that have not already 

24 been covered, 
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1 And, furthermore, the deposition, it la 

7. our pooitlon that the teopenlnq of the 

3 deposition on noxt Friday will be limited to 

< American Can Company and any cross exatninotion 

5 in response to the queatloninq by American Can 

T Company, 

7 Vict intend to proceed today to finish 

a with anyone else's queatloninq. 

9 MR, KARAqA^3TSI At this point T an recesalnq 

10 until next Friday. 

11 MR, PORT: Mr. Tenenbaum, .7ef£ Port on 

12 behalf of Desoto, 

13 I take exception to your statement that 

14 it can only be American Can who completes their 

15 cueatloninq next week. 

Id Tt is now quarter until 2 on Friday 

17 ufternoon, and T have agreed to let others go 

in forward and l have also agreed to do everything 

19 1 can to avoid any duplication. Rut, given the 

20 tiise that It is, and T know this witness has 

21 been here for the two previous days, that I am 

22 not sure that I am going to be able to complete. 

23 I certainly hope to, and it reasonably might be 

24 possible to do it. Rut, I just want to note my 
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QXCftptlon to your Btatem«nt. 

HP, THMFNniATiM» T would note In roaponse for 

the record that yeu ao well an che other 

4 defendanto aqreed that this deposition would 

^ take place in three days. 

6 There was a discovery cut off on .Tuly 

7 20 ^ and our agreement to a limited extension of 

1 that discovery was conditioned on the three-day 

? limitation. Vou have had at least one and maybe 

10 two, T can't remember, opportunities to already 

11 question the witness. This Is your second or 

13 third go around. So I hoped that we would be 

13 all finished up today, 

14 MR. PORTi Okay. 

15 DTRRCT FXAMIMATION 

IS RY MR, PORT I 

17 Q. Mr, nolee, T would like to ask you a 

in few questiona with respect to your knowledge of 

10 the environmental conditions at the site as they 

20 relate to my client, nesoto, and the extent to 

21 which Desoto has any responsibility, alleged 

22 responsibility, for materials at the site, 

23 1 believe you have testified earlier 

24 that you were not familiar on a firsthand basis 
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with whether riesoto had sent waste to the site 

or not? 

A, T testified to that — wait a :nlnute 

now. What did you say? 

0. Would you read it back, 

6 (The record was read.) 

7 A. What does firsthand basis mean? 

^ Q. Why don't you tell me the qeneral# the 

extent to which you have any knowledqe as to 

10 whether or not Desoto sent waste that was 

11 received at the Midco sites? 

12 MR, TFTiFNnAnMj Didn't WO already cover 

13 that? 

14 MR. PORTS Just a preliminary. 

15 MR. TFNRNRAiiMt That's prellnlnsryf that I 

16 believe he has taatlfied on for a long time. 

17 MR. PORTi Counsel* It is going to be 

13 difCiealt for anybody to make sense of this. 

lO MR. TRNPMMAOH: Why don't we just stipulate 

20 that whatever he has already testified to* he 

21 has testified to. we can get it out if we have 

22 to. 

23 RY MR, PORTi 

24 0. Mr. Dolce* what is the nature of your 

Longoria 6 Goldstine 236 1030 Chicago 



knowledge on this topic? 

MR, TRNRnnATJMf f)b-)oction. Asked and 

3 answered* 

4 A. My knowledge or the Agency's liability 

information? 

« RY MR. rORTj 

7 0. Why don't we start with your knowledge 

R concerning the Agency's liability information# 

** even If it is second-hand or aomething that you 

10 read In a deposition transcript, 

11 MR. TRMRNRATTH) Objection# asked and 

12 answered, 

13 A. nsRPA's liability information Includes 

14 documents from Dehart and Intec# which Includes 

15 shipping documents# check receipts# memos# 

notes# vouchers and other types of businoas 

17 documents. The Midco log, 

IB It includes response of Desoto to 104 R 

19 requests from DSRPA# Response of Dosoto to 

20 Interrogetoriea, Response of Desoto to requests 

21 for adniasion. Permits and permit applications, 

22 Depositions# Interviews and transcripts. 

23 RY MR, PORTi 

24 0. As to those things you have just 

Longoria & Coldstine 23B 1030 Chicago 



2100 

1 n«ntton«df you do not hav« flrr.ch.ind knowledge 

2 as to whether or not waste*s from hoaoto actually 

3 were received at the Micico aites? 

4 KR, TRNRTinAHM: Afl to tboae things he 

5 mentioned? 

6 ?fn. roRT« Yea. 

7 A, What do you mean? 

B Q. Did you see any trucks arrive with a 

9 drum with the label that thia came from the 

10 Desoto plant? 

11 A, No. T waen't on the site during any of 

12 the Midco operation. 

13 0. You only came on to the site after the 

14 Hideo operations had ceaaedr correct? 

15 A, That's correct. 

16 0. While you were on the site# at any time 

17 did you see any drums with a label on it saying 

18 this drum came from the Desoto plant? 

19 A. No. 

20 Q« Did you see any other types of 

21 Information or evidonce or a drum at the site 

22 that any material had originated at a Desoto 

2 3 plant? 

24 MR. TRNRNRAOMt This io him personally* is 
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1 that right? 

2 MR, PORT: Yes, 

1 A. No. 

4 nv MR, PORTS 

o. Do you have any othor firsthand 

6 1 nfortnatlon, information that you saw, that you 

7 observed, in terms of the site that would 

R suggest that Desoto, a Desoto plant had aent 

^ wastes to the site? 

10 MR, TRNRVBAMHi Again, this has been aeked 

11 and answered and I reincorporate all the 

12 ob-fectiona I made at the previous round of thie 

13 queetioning. 

14 A. You mean that I directly saw and not 

15 something T read? 

16 BY MR, PDRTi 

17 0. Right. 

18 A. No. 

19 0* Is your only information concerning any 

20 waste or any liability of Desoto relating to 

21 things that you have read in documents, 

22 documents prepared by others or deposition 

23 transcripts? 

24 A. That's all the Information T have, yes, 
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1 knowledge T heve. 

2 0# Okay. 

'i Tiek n« ohlft a little bit here and let 

4 ue assunift that those docuTQcnts show that there 

5 were hazardous substances or there is other 

6 infornation that would suggest that hazardous 

7 substances from a Oosoto plant were given to the 

1 Mlrico entitles or Tntec entitles. 

0 You are familiar with the information 

in of the Midco operations and intec's operations 

11 and their business records, X believe? 

12 MR. TRMRMRAHMt Re is familiar with them 

13 firsthand? 

14 MR, FORTt Mo. He is familiar with them 

IT) because he has read them. 

Ifi MR. TRMRNRAUMi Well, I quess you Can answer 

17 that. 

IR A. Yes, T have read, I have seen the 

19 shipping document. The Midco log. t have read 

20 some depositions and summaries of the site 

21 operation. 

22 BY MR. PORTi 

23 0. Mow, with respect to potential 

24 liability of Desoto, with respect to the 
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1 materlAlfi that may have been In the r>«soto 

2 waste. Aseumlng that the evidence at trial 

1 would show that a material in that waste wan 

4 toluene^ you are aenerally familiar with the 

5 charactorl»tics of toluene? 

A T believe, are you not? 

7 A. Yos, 

^ 0. And vou are also familiar with the 

9 sampllnq that was done at the Mldco sites, ace 

10 you not? 

11 MP. TRWRMhAOMi Which Sampling? 

12 MP, PORTi Any of the sampling. 

13 HR. TruRHPAnMi Any of it. 

14 A. In general, yes. 

15 ny MR. FORTi 

16 Q. What is your faniliarity with the 

17 sampling at the Midco sites, what is your 

10 general knowledge of that? 

10 A. I have been remedial project manager 

20 for the Hideo site since 1985. So in that -- I 

21 did some direct observation of the sampling on 

22 the site, and Weston oversaw almost all the 

23 sampling on the site and reported the progcesn. 

24 their obaervations regarding the sampling. 
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1 T revlewod the quality aaflurance 

2 project plan and participated in the approval of 

3 the quality aseurance project plan for the 

4 aaniplinq, 

n. I am sortyr qo ahead, 

fi A. I read all the reports, interim reports 

7 Bubmitted on the eamplinq. I have road the 

8 remedial inveetiqation. And reqardinq the 

0 previous aamplinq on the site, I have read 

10 some — all the reports I have been able to find 

11 on the previous samplinq. 

12 0. ?o you are familiar with the results of 

13 the various aamplinq activities that have 

14 occurred at the altesr are you not? 

15 MR, TF*»RHT5A0Mi Asked and answered, 

]€ A, Tn qenerel. 

17 qv MR, PORTI 

19 Q. Okay. 

19 And is it your rocollectlon that the 

20 matoriel toluene has been detected at the site? 

21 A, Yes, 

22 0» oo you have any information that would 

23 say that the toluene detected et the site is a 

24 ' haaardous substanco that oriqinated at a Desoto 
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1 plant? 

2 MR, TlrMF^fn^r!P, Obiectlon to the extent it 

3 aeeks expert tQSti?nony. 

4 A, Tn a sonse, yea. In that we kncv 

5 that -- wft have shipping documents showing that 

shipments of haaardoua waste, which contained 

7 toJaene, r preaunt^, came from the Peaoto plant. 

B Wft hav® depoaitional evidence that 

^ wastes were dumped on the site. 

10 v7e know the fires occurred on the site 

11 that caused leakage of drums on the site, and 

12 release of chemicals into the groundwater and 

13 the soils. And we have the analyses during the 

14 remedial investigation feasibility study and 

15 some previous samplings that detected toluene as 

well as other hasardcus substances on the site, 

1? 0. Okay. 

18 Now, you are also obviously familiar 

18 with the remedial actions that the Agency has 

20 identified as being appropriate here, are you 

21 not? 

22 A, Yes. 

23 Q, Okay. 

24 What evidence Is there that toluene is 
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aaeoclated with any Identified by -«?PA for 

aolidificAtion of the noil material at the site? 

MR, TFTiFwnAfJMj One oocond, 

MR, PORT: Are you going to object? 

MR, TPMPNMAnMi I am thinking. 

'•'R. KFATIVO: Are we waiting for an 

objection? My general rule of thumb is if it 

R taken that long, it is probably not goinq to be 

9 a good one. 

10 MR. TRNF.NRATJKt Can you read the question 

11 backf please. 

12 (The record was read.) 

13 Correct me if X am wrong, but doesn't 

14 that seek expert testimony, expert opinion? 

15 MR. PORT: I don't know. Is that an 

16 objection? 

17 MR, TFMRNBAnKi Yes, 

13 X think this is not a notice of a 

19 deposition of an expert and he has not been 

20 designated as an expert on that subject. 

21 MB. PORTI Okay. 

2? 0. You may answer the question, 

23 MR. TRNFNBAOMi Well, I don't think I am 

24 going to allow him to answer the question on 
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that* that requires expert te.itlmony unless -- I 

think our export or. that will testify on that^ 

and you will have a chance to take his 

lie-position, 

MR, FORTt I asked him what evidence is 

there, I didn't ask him for an opinion, T 

asked him for facte. This man knows the facts^ 

he knows the flampllnq data, 

MP, TFNRMnAnMi In order to answer that 

question, you have to give an expert opinion, 

MR. KFATTHCj He juot wants to find out what 

he looked at, 

HP, PORTt Walt a minute. 

The question is what evidence ta there 

that toluene is associated in any way with any 

need identified by RPA for the solidification of 

the soil material. 

MR. TRNRNRAUMi I suppose that an expert 

taatifying on this subject might have to rely on 

aubaidiary facts, but I am trying to think as to 

whether this witness would have firsthand 

knowledge of such facts, 

I think it is entirsly objectionable. 

But, on the off chance that somehow there is --
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1 th« Whole <?uestion, but I am golnq to let him 

2 try and do that. 

3 If you want to help him out with 

4 rephraslnq your que8tion» you can also do that. 

5 hutr 1 am ohioctinq to the question in its 

a entirety, but X will let the witness discuss any 

7 facts about site conditions that miqht soiaehov 

S be relevant to rhat. Ry sayinq so, the witness 

9 is not renderlnq an opinion that they are 

10 relevant. 

11 MR, PORT: Mr. Tenenbaum, we have just taken 

12 two paqes of transcript to state an objection 

13 that you think it is an export opinion. 

14 T would like to have the witness answer 

15 the question. 

15 MR. TCMFNRA!Tnt T am trying to accommodate 

17 you to let the witness testify to avoid the 

10 oinrioos objection to your question. 

19 Now, If you want to, let me ask you 

20 this. Will you produce a Desoto non-expert 

21 witness who will answer the same question? 

22 MR. PORT: Mr. Roice, there is a question 

23 pending. 

24 MR. TRNRNRAnNi I want to note for the 
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record that counsrl.for Dftaoto has not indicated 

any willinqness to do that. 

MR, PORTi T think that is irrelevant as to 

whether or not we are going to do that. On a 

fact baeisr this is a person who knew about all 

6 the santplinq Information, he just testified he 

7 was generally familiar with it all, 

R tf he doesn't know, maybe somebody else 

9 does, but the question is does thin person no. 

10 0, Mr, Bolce. do you know? 

11 MR, TBWPMRATJMI Subject to my objection, you 

12 may try and answer, 

13 A, The question was whether toluene --

14 what was the question again? 

15 nv MR, PORTi 

I'; 0, Rather than making the court reporter 

17 go all the way back — how many pages It is? 

IS Let ne try it again. 

19 What evidence la there that toluene is 

20 aseeelated with any need identified by RPA for 

21 solidification of soil material at the Hideo 

22 sites? 

23 HR. TPHRNRAnMi Same objection, 

24 A, At both Hideo I and Hideo II? 
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1 BY MR. FORTi 

2 0. If they are different, you may answer 

3 differently, yes. 

^ A. Toluene is a volatile orqenlc compound. 

5 so most likely that would -- the treatment that 

S would be most relevant to addressing toluene 

7 concentrations, which were quite high In the 

coils, as well aa in the groundwaters, would be 

R the soil vapor extraction step. 

10 To soma extent and this will depend on 

11 the results of the treatability study, toluono 

12 also may be addressed by the solidification. 

13 0. Would toluene also be addressed by 

14 groundwater extraction? 

15 MR. TRMFHBAOHi Same objection. 

Ifi A. As far ao T can remember, toluene was 

17 also highly contaminated. nigh concentrations 

19 in the groundwater. So It would also be 

19 withdrawn during the groundwater treatment and 

20 hawo to be treated. 

21 BY MR. PORTt 

22 0* So toluene would be addresaed by 

23 groundwater extraction and treatment, is that 

24 correct? 
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MR, TRnRMnATTM: Can I hav« a co.ntlnulnq 

objection to thin whole line of queationinq? 

MR, PORTi y^s. 

A, That'fl correct. 

The qroundwatetf the toluene In the 

groundwater would be addcaesed by the 

groundwater pumping and treatment ayetem, 

0. Okay. Let me ask as to another 

material• 

If the evidence Indicated that xylene 

was a substance in the Desoto waster T would ask 

you this question, what evidence are you aware 

of that xylene is associated with any need 

identified by the Agency for solidification of 

soil material at either the Midco I or the Midco 

II sites? 

MR. TRMRNRADMt Continuing objection. 

A, Hy answer is basically the same for 

xylene as it was for toluene. 

B* MB, PORT I 

0, So that as for xylener xylene would 

also be addressed by a groundwater extraction 

and treatment syatem, correct? 

A, The xylene in the groundwater would be 
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1 addressad* YQO. 

2 Thrn in the soils. It would primarily 

3 be addressed, preferably be addressed by the 

4 soil vapor extraction system* 

*; 0. It would be preferably addressed by 

6 aoil vapor extraction? 

7 A. Yeo. because that provides a permanent 

n removal of the xylene* 

? o. Well — 

10 A, There miqht be some reduction In 

11 mobility of xylene due to solidification* 

12 That's somethlnq that would be determined during 

13 the treatability study. 

.14 0. Wouldn't groundwater pumping and 

15 treatment of that groundwater also remove the 

16 xylene, even if it were still in the soils? 

17 A. It would only remove xylene from the 

IB qrosndwater. 

19 Q, Okay* 

20 Will there not be continued rainfall 

21 over the site? 

22 A. Yea. 

23 0* And would not that rainfall continue to 

24 remove the xylene from the soils and into the 
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1 grounchfatftr ? 

2 A* Vea, to sone dngroe. 

3 0. Okay. 

4 And If that groundwater were continued 

5 to be extracted and fcreatedf the xylene would 

^ also be captured and treated with that synten, 

7 would they not? 

n A. *^c the extant that they are leached out 

9 of the Boil by the rainfall or whatever 

10 meChanlam* yes. 

11 0. nave you pecforned any studies that 

12 would indicate that the xylene would not bo 

13 leached out of the soils? 

14 MP, TRMBMRATIHl My fain? 

11 ny MR. PORT I 

16 0. My rainfall or by other means to flow 

17 water through the aoilSf that water then being 

18 captured by the groundwater treatment system. 

19 A. No. 

20 Q« Let me go back to the toluene that is 

21 In the soils right now. 

22 Are you aware of whether or not the 

23 toluene in the soils right now, putting aside 

24 any toluene in the groundwater, poses any 
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1 imminent and eubstantial endanaerment? 

2 MR, TPrjrwRAn.vt The issue of the Agency's 

3 finding of Imminent substantial cndangermcnt is 

3 record Issue, Isn't it? 

5 MR, PORTf There Is a liability issue as to 

6 toluene. 

7 MR, TRMPMPATlHi T don't follow wh«t you 

mean, T don't see how — you have not indicated 

9 how it relates to a non-record issue, 

10 MR. roRT: Mr. Tenonbaum, I don't have to 

11 tell you all of my theories of the case, but it 

12 relates to liability. It relates to liability 

13 of somebody who had toluene in their 

14 wasteatream, allegedly, 

15 MR, TRMPMRAnHi Well, that one calls for a 

16 legal conclusion as well as an expert opinion. 

17 Because it calls for a legal 

19 eonclusion, I will instruct the witness not to 

19 answer it, 

20 HR« PORTt A legal conclusion as to what? 

21 MR, TRNRNBAUMt As to What constitutes an 

22 imminent substantial endangerment, 

23 MR, PORTi Oh, Okay, 

24 MR, TRNRnnADMi As well as an expert opinion 
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1 may bo involved aa well, 

? MB, POPTj Could I have the luection read 

3 back, please, 

A (The record was read.) 

MB, TRMFMBAnM: A1 BO obiect on th© qround It 

fi seeks record-issue discovery, t instructed him 

7 not to answer that question, 

o nv MR, PORT: 

^ 0, Mr. Boice, could you answer that 

10 question if your counsel had not instructed you 

11 not to answer it? 

12 A, Not right here. I would have to refer 

13 to documents, 

14 0, Okay, 

What documents would you refer to? 

1$ A, The remedial investigation and the 

17 feasibility study. 

IB 0. Okay, 

19 Any other documents that you would want 

30 to refer to? 

21 MP, TRNRNPATjNf Same objection. 

32 A, Ne night also refer to the addendum to 

23 the feasibility study, 

24 
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1 ISY MR, PORTi 

2 Q. When you say addcnduin to feasibility 

3 study, you are referring to the addendum to 

4 public comment feasibility study dated March 7, 

5 19af5? 

fi A. VCB. 

7 o. And there is an addendum for Mldco I 

3 and an addendum for Midco IT? 

9 A. Yes, 

10 0, Okay. 

11 Are there any other documents that you 

12 would want to refer to, to answer that question? 

13 A, Hot that I can think of. Ho. 

14 Q, Okay. 

IF, Mr. Rolce» what evidence Is there that 

16 toluene is associated with any need to solidify 

17 soils to abate any imminent and substantial 

18 ondanqorment. 

19 NR. TSHEMRAHMt That's the same question, 

20 isn't it? 

21 It calls for a legal conclusion and 

22 asks for expert testimony. Instruct him not to 

23 answer. 

24 MR. PORTi You are going to instruct him not 
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1 to answor becsueo it eeeke a legal conclusion or 

2 expert testlnony? 

.1 MR. TENR^JnArTMj I think so. rinless you can 

4 explain to me why I am wrong. 

*> MR, FORTt Well, t mean you can abject, make 

your recorO. **ut if he can answer it, he can 

7 answer it. 

^ MR, TRMEwnAnM* I don't think it la proper 

** to aok this witness, ho is not a lawyer, to nake 

10 legal concluaiona. 

11 MR, FORTt I find it interesting that 

12 whether or not there ia an endanqernent decleion 

1.1 la goinq to be made by a lawyer and not by a 

14 scientist, 

15 T don't think it is a legal conclusion 

16 at all. And to the extent it represents expert 

17 opinion, to the extent there is any expert 

18 opinion, we atill have to know what foundation 

19 infornatien exists for that, 

20 MR, TRNRNRAUHi As I indicated earlier, 

21 which substance are we on now? 

22 MR, PORTi Toluene, 

23 MR. TRMRMBAnMi Toluene, 

24 I indicated earlier if the wltnesa 
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1 wants CO testify about whatsvor foundation facts 

2 h« may know relatlnq to thatr that would be 

perfectly fine. hut/ asking him the ultimate 

conclusion question that would require an expert 

opinion or a legal conclusion Is not 

apnropr iato. 

nut, t will let him answer foundation 

^ factn. You have toluene. He may X have already 

answered it. 
I 

in no ahead. 

11 A. What was the question again? 

12 nV MR. PORTI 

11 0. What evidence is there that toluene is 

14 associated with any need to solidify soils to 

15 abate any imminent and subatantial endanqerment? 

16 MR. TRNRNBAUMi Same Objection. 

17 And as I indicated/ I am instructing 

13 you not to answer this question unless you hove 

19 any facts that you to the best of your ability 

20 think night somehow be relevant to an expert 

21 opinion in answer to that question. 

22 NOW/ if you can do that/ I will let you 

23 do that. If the questioner can rephrase the 

24 ; question so as to elicit a non-objectionabls 
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1 A, I know we have records on ns Fcrap and 

? Ilfl Drum, bur. T don't know what tine period they 

3 are for, 

4 P. You know you have them, but you don't 

•5 know where they are? 

r, A. ?]o, 

7 T said T don't know what the time 

5 period for those records are. 

9 0, how would X obtain acceas to them, who 

10 would T oak? 

11 A, Other than a Freedom of Information Act 

12 request vou mean? 

13 0, Yes, 

14 A, V7ell, that Is a formal way, is to send 

15 in a Preodom of Information Act request, 

Q. Or request to produce? 

17 A, T queaa if it has relevance to this 

in ca BO * 

19 0. Okay. 

20 A* I queas you would contact Mike Merman. 

21 0, Do you have any knowledge of the 

22 condition of the soil at the Midco sites T and 

23 ir before Dehart started his operations? 

24 A, Mased on the documents 1 have read you 
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1 noan? 

2 0, Y«3. 

3 A, T have .'»one knowlecJoe. Vas, 

•1 0. '^hat Is chat? 

5 A. Thac knowlcdqa would be contained In 

6 the remedial investtqatlon and feasibility study 

7 and there's also some Information in the 

S depositions* especially the Robinson deposition 

9 reqarcilnq disposal at Mldco TI. 

in And we also have aerial photos of Mldco 

11 T and .Video II which miqht provide soma 

12 information. 

13 MR. LnSTCARTRNi No further questions. 

14 DTRBCT rXAMINATION 

15 AY MR. LRAHY* 

16 0. Mr. Aoice. my name is Rd Leahy and I 

17 represent Scholle Corporation who is a 

13 third-party defendant here. 

19 Do you have any facts or are you aware 

20 of anyone in RPA that has facts indlcatinq that 

21 waste from Sdholle Corporation was disposed of 

22 at Mldco I or Mldco IT? 

23 A. Yes. 

24 Q. Is that baaed on personal observations? 
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1 A. You mean was T on the site on observed 

2 wastes coming into the site from ;?cholle 

3 Corporation? 

A o. Yes. 

5 MR, T*:MRN'nAT7M» Let me incorporate at this 

fi point my similar objections that I made to the 

7 liabil1ty-type queatloning by the other 

R defendants* or the defendants* whatever. 

9 MR, LPAMY: Okay. 

10 A, Wo, I have never — I wasn't on the 

11 site durinq the Hideo operations and I didn't 

12 see any. So I didn't directly observe any 

13 wastes from Scholle coming into the site. 

.14 Q. What is the basis for your information 

15 regarding wastes brought into the Bites by 

16 Scholle? 

17 A. Tt is based on documents available to 

IR U8KPA, 

19 0. What are those documents? 

20 A* There is the Dehart and Tntec 

21 documents* which I have previously described. 

22 Responses to 104 R information request. 

23 Possibly information in depositions and 

24 transcripts* 
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1 0. IB trhdit the only Information you novo? 

? A, PoDsibly porniitB and permit 

3 applications. 

4 0. Are you aware of any permit or permit 

5 applicatlono for Scholia Corporation? 

A. I'm not aware of any. 

7 0. Tf 1 can aek you if you can look into 

3 your dorumentB and if you find any applications 

or permits regarding Scholle. if you can give me 

10 a copy of those I would appreciate that. 

11 MR. TFMRNRAUMi Mill you give US a copy of 

12 any you have? 

13 MR, LRAHYI T would think so, if you 

14 regueet it. Yes. If you have in your 

1?^ discovery. I am sure we would. 

16 0. Do you have any information as to the 

17 nature of the wastes brought on to the site by 

Ifl Seholle Corporation? 

10 A, You mean off the top of my head? 

20 0* Off the top of your head first. 

21 A. No. 

22 0. Other than off the top of your head, 

23 would you have any knowledge as to the nature of 

24 the wastes brought in there by Seholle 
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1 Corporation? 

7 A« I would have to review the documents, 

3 0, T have x't couple more, 

4 In response to questioning by Mr, 

LuBtgarten, you said that you know that there 

was waste from third<-party defendants brought on 

7 to the site. !?trike that question, 

n One last question. 

9 Tn response to Mr* Lustgsrten's 

10 questions, you indicated that you have all the 

11 original records of the Oohart and Intec 

12 documents, copies are here but that you have the 

13 orlqinals* 

14 Oo you know if — 

15 MR, LHRTCARTENi I think he only said 

16 Oehsrt. Re doesn't have the original Intec 

17 records. 

19 A* I didn't say X didn't have, but you 

19 only asked about Dehart* 

20 MR. LOSTCARTBMJ Right. 

21 MR, TRNRMBAOMt We don't have originals of 

22 those. 

23 MR. LEAfiYi The Dehart documents. 

24 You have all the originale of the 
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1 Dohact documenita and tho copies are here. 

2 O, Are the copies hecoi copies of all the 

3 original Oehart documentsr or are there any 

4' original Pehart documents that aren't copied? 

5 A. Pirst of allr you aaici all the Dehart 

6 documents. And I'm not sure we evon have -- T 

7 atn sure we don't have all the Dehart documents 

8 that were at one time generated. not» we have 

9 the ones we have is about all I could aay« 

10 As far as I know we have photocopies of 

11 all Dehart documents that we have. 

1? MP, LFAHYi Okay, that's all I have. Thank 

13 you, 

14 MR, TRMRNnAiTHi Again for the record, as 

19 counsel, I am not sure that we have all the 

16 photocopies here of all the Dehart documents. 

17 We might, but I'm not sure. 

18 Well, then, that completes the direct 

19 qoestioning of all except for the agreement that 

20 we reached with a couple counsel. 

21 Wo will await to conclude the 

22 deposition until counsel for American Can has 

23 completed his questioning and T am uncertain at 

34 this point whether counsel for Desoto's 
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1 qu«otionlng Is going to be part of this 

2 questioning or the 10 (b) 6 deponltionn that are 

3 conmencing on M®cJneflday, 

4 MR, PORT: I believe that our 30 (b) fi that 

5 started this included questions that I have not 

^ been able to complete questioning on, even given 

7 tho government'a position on the scope of 

S review, Rut --

9 HP, TPNRrinATTMi T am just saying when you 

10 question next week, you may go into the other 

11 transcript, 

12 MR, PORT: That's right. And it may not 

13 need to be here# I understand that, 

14 MR. TRMFHRAPMi So we will indicate next 

15 week that signature will not be waived, 

1€ 

17 

18 

19 

20 (Whereupon tho deposition was 

21 continued sine die.) 

22 

23 

24 
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1 rosponstff that would be helpful, too. 

2 A. Well, as to whether toluene above 

3 oleanur action levels in the soils, T would have 

^ !:o refer to the documents in the record, 

5 ny WR. PORTS 

6 o. Okay. 

7 What do cloanup action levels have to 

n do with whether there is an imminent and 

Q substantial endangerment? 

Ift MR. TENRNRAOMf Same objection. 

II T am going to have to object to that 

1? one, it also seeks record discovery into a 

13 record issue. 

14 MR, poRTt He just answered the queation, I 

15 am just trying to understand his answer. 

16 MR. TRNENhAtJMi The first question was 

17 objectionable. The next question Is a 

IB ooce-record question. So I can't allow him to 

19 answer that. 

20 BY MR. PORTi 

21 0. Mr. Roice, you are not answering that 

22 question based upon the advice of your counsel? 

23 A, Correct, 

24 Q, You could answer that question if he 



21 ?l 

I had not so Instructed'' 

7. A, Yea. 

7 0. T a9k,>d you a couple questions about 

4 xylene and to the extent that it vas associated 
r 

fi with any need for remedial action on the soil 

^ material. 

7 T believe you said that the situation 

^ with xylene would b« the same as for toluene? 

9 A, Very similar as far as r know, 

10 o« And that is why do you think it would 

11 bo a almilar answer? 

12 A, They are both volatile organic 

11 compounds. They both have -- they are fairly 

14 volatllet have a fairly high vapor pressure. 

15 They are organic compounds. 

0. What evidence is there that methyl 

17 ethyl ketone is associated with any need 

18 identified by the Agency to solidify soil 

19 matecial? 

20 Mit. TBKRNBAn.Hi Again the same objections, 

21 and I will instruct the witness not to answer 

22 unless he can provide foundation fact 

23 information about methyl -- what was it --

24 methyl ethyl ketone did you say? 
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1 MR. PORT: Yea, 

2 A. All T can say IB the same thinq, I 

3 would have to look and see whether methyl ethyl 

4 ketone 1B involved above cleanup action levels, 

fi 0. If flomethinq la above cleanup action 

6 Ic-vela then it must be solidified in order to be 

? addressed, or are there other technologiea that 

8 would also remediate that material if it were in 

9 th« soile? 

10 MR. TRNRNnAHMi Same objection and alao 

11 vaque. 

12 A, I think I ntated before that the 

13 toluene and xylene# for example# in the Midco 

14 remedy would we hope primarily -- as well as 

15 methyl ethyl ketone — would primarily be 

16 addreoaed by the aoil vapor extraction step. 

17 0. Ta that true at both Midco I and Midco 

18 XI? 

19 A. At Midco II we are not requiring the 

20 Boll vapor extraction atop unless it la required 

21 to meet land ban requirementa or protect the 

22 groundwater. 

23 0. So the aituation with methyl ethyl 

24 ketone# then# la that methyl ethyl ketone will 
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1 be eddresaed by a qroundweter pumplnq and 

2 treatment system, even to the ettent that it Is 

3 In the soils, because it can be washed out of 

4 r.he ooila into the qroundwater, correct? 

5 A. T think I said soil vapor extraction, 

not soil flushinq. 

7 Ts your testimony that soil Elushinq 

*3 would not work on methyl ethyl ketone? 

9 fflh, TRMRHHAHMr .qame objection. 

10 A. I don't think I ever testified to that 

11 effect, no. 

12 hY MR. FORTS 

13 0. Okay, 

14 In fact, soil fluehinq could be a moans 

15 of romovinq xylene from soil at the Mldco site, 

1^ could It not? 

17 MR. TRNRMRAOMs Same objection, vaque, aa 

10 voll ao the previous objection. 

19 A, I queae you are asking a hypothetical 

20 question. If the only contaminants were xylene, 

21 toluene and methyl ethyl ketone? 

22 0. That's right. 

23 A. We would have to see the actual design 

24 of tho systen. but I can't aay right hero that 
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1 it couldn't work. 

2 Q* So if you iunt hAd toluene^ xylene and 

1 methyl ethyl ketone, depending upon the design, 

4 you believe that a groundwater flushing system 

3 could work to remove those substances from the 

C soil to meet acceptable levels? 

7 MP, TpNRNPAPMt Objection, vague. 

P A, It would depend on the design, but we 

9 would have to evaluate all the information. Of 

in course, this is a hypothetical Mituntlon, 

11 Actually it is mixed In with a lot of other 

12 chemicals. 

13 gy MP, ?opTt 

14 (5, Okoy, 

I? ^hac do you mean by soil flushing, what 

does that mean to an engineer? 

17 MP, TPMRHMAUMs Those wae your words. 

Ifl NR. rORTi Those were his words, 

19 Re introduced soil flushing and I 

20 pieked up on it. T want to make sure of what 

21 his understanding of soil flushing is in case it 

22 is different than nine or anybody else's, 

23 MR. TRNBNnAUKi Same objection. 

24 A, Soil flushing includes some type of 
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1 systam whare water or posalbly water mixed with 

? detergentB or some other chemicals are -- la 

3 taken and the soil Ic flushed with this water co 

4 remove contaminantsy could bo either in oltu or 

toe noil could be excavated and treated, 

4 RY NR. PORTS 

7 0, So how does soil flushing differ from a 

B groundwater pump and treat remedy? 

R A, In soil flushing you are actively 

10 promoting removal of chonlcals from the soil 

11 using -- by, for exafflple, recirculating the 

12 groundwater and distributing it over the site, 

13 so It will pass through all the wastes on the 

14 alto. Remove contaminants from the site in some 

15 type of efficient manner. 

16 Rather than just in pumping and 

17 treating, there is no recirculation of watetf no 

10 running of water through the soil, except for 

19 what possibly may run through the soil as a 

20 result of natural precipitation. 

21 Q. To make sure I understand what you are 

22 saying, a groundwater pumping and extraction and 

23 treatment system could become a flushing system, 

24 if the groundwater or some other water, for 
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1 oxample* or other material» but in my 

2 hypothotical waterf were then put back into the 

3 alto In order to promote removal of material 

4 from the soil 3? 

5 A. That la a posaible acenarlo. 

5 0. And that type of a troatmont mechanlBm 

7 would work for a site that had toluene* xylene 

fi and correct? 

9 MR. TPNrNnATiMf Aeked and answered twice 

10 before. 

11 A. As T Stated before* It i& possible 

12 depending on the site condltlono. 

13 MR. TRMEwnAnHi Aiso hypothetical. This is 

14 all hypothetical. I object on that ground as 

15 well, 

1<5 3y MR. PORTi 

17 O. Are you familiar with the aubetance 

18 known as methyl iaobutyl ketone? 

19 A. Yee. 

20 Q. Was that substance also found at the 

21 site? 

22 A. Yes. 

33 Q. Aseuning that that material were also 

24 found in wastes sent to the site from a Desoto 
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1 facility* what evidence is there that this 

? naterlalr methvl Isobutyl ketone, is associated 

1 with any need identified by the A<]ency to 

i Rolidifv that soil material? 

5 MH. Tv.NFrNnAnKi Same obi action and 

a instrMctions an earlier. Please confine your 

7 answer to foundation facts relatinq to methyl 

1 isobutyl ketone. 

9 A. I would have to qo back to the 

10 documents to determine whether that compound 

11 exceeds the cleanup action levels for soils* 

12 ny MR. PORT I 

13 o. rf it exceeded the cleanup action level 

14 for soils, would that mean that solidification 

15 would be the only way that you could remove that 

IS material from the soils* so as to meet cleanup 

17 action levels? 

18 A, Ky answer — 

19 MR. TRNRNnATTHt Same contlnulnq objection. 

20 A. — la the same as for the previous 

21 chemicals. 

22 ny MP. PORTJ 

21 0. So this material* methyl isobutyl 

24 ketone* would have the same characteristics as 
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1 the three that we have already talked about# 

2 xylene# toluene and correct? 

3 A. It would bo alffillar to MRK, 

4 0, And with respect to this qroundwater 

5 extraction technique with or without flushino# 

6 that would be a means of removing this material# 

7 the MIK# If you will, from the soils? 

fl HP, TFNRWPAUM: Same continuing objection. 

9 I don't know why you built into your 

to queotion to end with assumptions that are not 

11 the same as the previous answers. Object to 

12 that process. 

13 ' A. I think there is some potential if the 

14 process was properly designed for soil flushing 

15 under — if the site conditions wore proper. 

Put# I don't know that that is true at Midco. 

17 And I don't think it would be effective# if 

lA there was no flushing. 

19 BY MR. POPTJ 

20 0» You think that flushing would be 

21 necessary in order for that to be effective on 

22 MIR? 

23 MP. TFMRMBAOMi Object. 

24 A. That would be my best judgment. 
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1 0» But you would bo]lev« that you would 

2 hav« to look at that obviounly more clcsoly than 

3 you have aa of today slttlnq here answering my 

4 queations? 

0 A. Yes, And tt ID also hypothatiCAI• It 

6 la aesuminq only those chemicals are present on 

7 the site. 

Q, What about with roapect to acetonor 

9 would your answers with respect to acetone be 

10 the same as they have already have been with 

11 respect to toluene end xylene? 

12 A. Yes. Except acetone probably is less 

13 capable of being removed by soil vapor 

14 extraction. 

1? 0. Less capable of being removed by soil 

vapor extraction? 

17 A. Yes. 

IB Oo But it could be removed by the either 

19 the groundwater extraction system or by the 

20 groundwater flushing system? 

21 A. Yes. It would have potential, but 

22 mainly by the flushing system. 

23 MP. TBNRNBAtrni Ssme continuing objections. 

24 
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1 BY MR. FORTJ 

2 Q. whot about a material called ethyl 

1 acetate# ore you familiar with that material? 

4 A, I am not very familiar with that 

5 nateclal* 

<5 0, Do you know whether or not that 

? material would be amenable to the same 

^ qroundwator extraction system as toluene would 

9 be for that kind of a system? 

IP A. Probably. 

11 0. What about a material known as 

13 fcetrachloroethylane? 

13 T-e-t-r-a-c-h-l-o-r-o-e-t-h-y-1-e-n-e. 

14 Are you familiar with that substance? 

I"! A. Yea. 

16 0. Would your answer with respect to that 

17 substance be any different than it already has 

IR been with respect to toluene and xylene? 

19 A. No. 

zn Q« So tetrachlocoethylene would also be 

21 amenable to a groundwater treatment and 

27 extraction technique, would it not? 

23 A. Poaaibly. 

24 Q. And that answer applies to that 
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1 material whether it would be In the groundwater 

? or In the soils? 

3 f!R, TPMP'jnAMKi Same continuing objections, 

4 A, ?«», 

•5 , RY ri'J. PORT* 

6 0. Nr. Roice, where would I go if I had 

Information that other substancas were in the 

R wastestrean of ny client? 

9 Where would I go to find out whether or 

10 not those aubetancee had been found by RPA in 

11 the course of the remedial investigation 

12 feasibility study at the Kidco I or the Mldco tl 

13 sites? 

14 A. The most complete listing of the 

15 analytical resulta in the remedial investiqation 

15 Is in Appendix A to the remedial investigation, 

17 0, la there any other place that one would 

10 look boeido Appondlx A to the remedial 

10 investigation? 

20 MR. TeNRNRAnHi One would look for? 

21 I want to make it very clear what your 

22 question is, 

23 MR, PORTi ?7hether or not a particular 

24 chemical substance waa found at the site, 
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7 

ft 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR, TRMRMMAnHr That Is vory diCferent. 

MR, PORT: That's tha first qusstion* 

MR, TRMPNhATiHi Your first question was 

v;h«ffr«! In thff reraedlal investigation feasibility 

study one would look for that. 

MR. FORT I no, 

A. You said the RT/PS before. 

MR, TPMRMRAUHi YoU did. 

RY MR. PORT: 

Q. Let's go back at itr wc will come at it 

aqai n. 

Tf I wanted to locate the Agency 

information concerning what chemical substances 

were found at the site, where would I go to 

look, what document should I consult? 

A. This is for Midco T or Mldco IT? 

0. Let's do Midco I first. 

A, Okay, 

First the remedial investigation 

feasibility study. Then there were some 

preliminary reports by EPA, which is the 

bydroqeologieal study by E6E, That is not 

nearly as complete as the RI/FS 

And there also might be some 
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1 information for tho removal action^ eoma 

2 analytical data« that was collacted durinn the 

3 removal action, and analytical data prepared for 

4 each of the removal actions. 

5 f). Okay, 

a Ta there any analytical information or 

7 were there any substances sampled for In these 

^ preliminary reports, whether the hydrogoologic 

0 reports by or the other early sampling that 

10 was done, that would not be found in the 

11 renedlal 1nvostiaation feasibility study? 

12 A.I don't know. 

13 0. Okay. 

14 Tsn*t the remedial investigation 

15 feasibility study supposed to be a compendium 

16 and compilation of all relevant data for the 

17 sites? 

m MR, TBMBHnAPMi All relevant aampllng data? 

19 MR, PORTi Thank you, Sampling data, yea, 

20 A, Hell, it is supposed to be an 

21 evaluation of the site conditions at that time, 

22 and that means that some contaminants, for 

23 instance, during the removal action, some 

24 contaminants nay have been removed from the 
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1 Site. And, therefore, they weren't detected 

2 during the 

3 0. Okay. 

4 So If it is not in the RT/rs, you would 

5 suggest that that means that if the substance 

r> had bi»en there, it had been removed or it wasn't 

7 there in the first place? 

R KR. TRNRfmAOM: Objection, seeks expert 

9 opinion. 

10 A. Well, you can't make a blanket 

11 statement like that. 

12 Rue, the RI/PS is the best evaluation 

13 we have of site conditions at the time of the 

14 sampling. And If It wasn't detected In the 

19 RI/FS, but it was during the removal action, it 

16 Is still possibly that there could be pockets of 

17 ccntamination that we didn't detect during the 

15 RX/FS. 

19 The RI/P9 is supposed to be sufficient 

20 for ovaluating risks from the site and 

21 evaluating remedial altornativea and not for 

22 detecting all compounds that possibly could be 

23 on the site. 

24 
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2 0* Let nte make sure I undoratand what you 

3 juat flald. 

4 The RT/P? is intended to be able to 

5 characterize the riaks on the ait«» not to 

sample for each and every type of oubatance that 

7 io at the site? 

0 A, That* 8 riqht• 

0 Tt io not designed to sample or 

in characterize everything in the site. Just 

11 enough so we can evaluate# get a good idea of 

12 the risk and justify a remedial action* Then 

13 evaluate remedial alternatives* 

14 0. Doea that mean that things that are not 

15 even sampled for as part of the RT/PR have been 

l<^ judged by the Agency to be of not as oigniflcant 

17 a threat as the things that are sampled for? 

IB MR* TRNRMBAPHt The Agency didn't do the 

in RI/PS* 

20 NR. FORTt The Agency specified what was to 

21 be done in the Rt/PS* 

22 T can't believe they wouldn't have a 

23 thorough investigation* 

24 A* T don't think T ever said it wasn't a 
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1 thorough Inveotioatlon. T think It wan vary 

2 thorough* 

3 Wut, T don't think w© coult! nake juBt. a 

4 blanket statomont that If it waan't detected in 

•5 the Rl/Pfj, that It is absolutely for sure not on 

the site, 

7 RV MR, PORT: 

R 0. I understand that. 

g T am going further as to the rationale 

10 used by the Agency in selecting what parameters 

11 should be sampled for at the site. 

1? A. So what is the question? 

13 0, ^Tell, you have indicated that an RI/PS 

14 does not sample for every chemical substance 

15 known to man, correct? 

16 A. Yes, 

17 O, Do you know the reason why the Agency 

IR sampling for cortain thlnga or requires others 

19 to sample for certain things but not for 

20 evarything? 

21 A, Well, basically it is a trade-off, 

22 They evaluate, there is the — a list of 

23 compounds that are very commonly generated 

24 during induatrlal operations and are common 
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I. Industrial pollutants* And thsrc are other 

7. compounds that are not very cowmon or reactive 

3 or somothlnq like that. They react so fast that 

4 they aro not likely to be detected in the 

5 environment* 

fi And so the Aqency just runs the screen 

7 for all the moat common, the common Industrial 

n pollutants that may be present on the site* 

0 0* hut the purpose of the sampllnq is to 

10 be sure that the risks presented by the site are 

11 adequately characterized, are they not? 

12 A, That's correct. 

13 (Whereupon a short recess was had.) 

14 0. Okay. We are back on the record. 

15 Mr. Roice, if the evidence were that 

16 the hazardous substances found at the site that 

17 were in the waste materials that Desoto produced 

18 at their plant were toluene, xylene, MRS, MTK, 

19 aeotoner tetrachloroethylene, and ethyl acetate, 

20 the same substances that we were talking abouti 

21 what information do you have that would indicate 

22 that Desoto would be in bad faith under the 

23 unilateral administrative orders? 

24 MR. TRMENRADHi Objection. 

Longoria 6 Geldatine 236 1030 Chicago 



21 3 9 

1 

2 

8 

0 

10 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

T cion* t even understand the questionr 

but It soundfl like it is hypothetical as veil as 

the other obiections I voiced earlier, c,o 

ahea d, 

T don't know what you near, by In bad 

faith, 

ny HP, PORT: 

0, If nesoto's waste materials contained 

toluene* xylene* MRK* MiK* acetone* 

t«trachloroethylene and ethyl acetate* and those 

materials* as we have already discussed* would 

be amenable to treatment via a groundwater 

extraction or flushing techniquer do you have 

any information as to whether or not Desoto 

would bo acting in good faith in reservinq the 

issue for trial on whether or not solidification 

wee an appropriate remedy? 

MP. TRMENDAHHt Objection* hypothetical and 

the ether objections I have stated, 

A. X think that's a legal determination, 

T an not an attorney* I really can't answer that 

question, 

BY MR, PORTt 

Q. Do you heve any facts* are you aware of 
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any facts that would 90 to th« qood Calrh or 

raasonablsneas of ^«soto wantlnq a trial as to 

whethsr or not it was ceoponsiblo for 

solidification as a necessary remedy? 

MR, TRNRNRAUMi Object^ vsque and ambiguous. 

Calls for a legal conclusion# and my other 

previous objections, 

n A. Can you clarify that question? 

<) gy MR. PORT: 

in 0. l'7hat don't you understand about the 

11 question? 

12 A, I would have to have It reread. 

13 0. Would the court reporter read it back# 

14 please, 

15 (The question was read.) 

IS A, You mean do we have any facts related 

17 to whether or not Desoto Is in good faith 

in regarding the unilateral administrative order? 

19 Q* We can start with that. Yes. 

20 A* Our facts regarding the matter are 

21 contained in the unilateral order# 

22 adninistrative record. 

23 0» Are the only facts that you have 

24 concerning this issue of good faith contained in 
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1 tho unilateral adrolnistrativa order? 

? MR, TFWRMnAruii nbjcction, 

3 Desoto has not yet provided to us the 

4 basts for its alleged defenses. In coroplianco 

5 with the order. It is scheduled to do so on 

AuqUBt 13, 

7 You are askinq the witness to testify 

3 about information that — you are asking for 

9 teotinony about matters, information that has 

10 not been provided to the government at this 

11 rime. 

12 MR. PORTt I am ashing him what evidence he 

13 haa aa to the issue of Desoto's good faith. 

14 MR. TRNRHhAHMj That is asking the witness 

to prove a negative. You have not told us what 

16 sufficient cause Desoto intends to allege for 

17 not complying with the orders. 

IR When you do so, we will have an 

19 opportunity to take dlecovery into that and so 

20 on. 

21 MR. FORTi So this witness has no factual 

22 information at this point concerning whether or 

23 not Deaoto is acting in good faith with respect 

24 to the unilateral administrative orders? 
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J MW, TPMPMnAPMs as to th« nrounds for 

7 which Desoto is contending it is acting in good 

3 faith* at leaot as they pertain to the line of 

4 questioning you have been addressing thus far* 

•> Desoto has not provided any Information to the 

government on that as to what it is contending. 

7 Therefore# how can he answer the 

quoation? '•»? don't know what your contention is 

4 as to why you are in good faith in thia 

10 connection. 

11 ny MR, PORTi 

12 Q. You may answer the question. 

13 MR. TRMPNixAUMt It is Imposoible for him to 

14' answer the question. It is an Impossibls answer 

15 to it. You haven't told him what the sufficient 

If cause la. 

17 MR, PORT* Mr* Tonenbautn* you can ask him 

ifl another question if you want to rehabilitate the 

ID witness or clarify something. 

20 I asked him if he has any information 

21 right now* if he doesn't have any information* 

22 that's fine. 

23 A. Any Information on what? 

24 0* Can you read back the question# if you 
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1 can find it* 

2 (Th«> queifttion was read as follovef 

3 Are the 

4 only facta that you have 

5 concerning this iaaue of 

6 Qood faith contained In the 

7 unilateral administrative 

5 order?)" 

g MR, TFfTrnijAOMt Objection, This witness has 

10 not been designatsd to testify on that subject, 

11 Are you proceeding under the Standard T notice 

12 for this question? If noty I will have to 

13 instruct him not bo answer. 

14 BY MR, PORT: 

15 0, Mr, Boice, could you answer the 

IS question if Mr, Tenenbaum had net instructed you 

17 not to answer It? 

IS A, Not fully, NO, 

19 0, Why couldn't you answer it fully? It 

20 is s yes*no question. 

21 MR, TRNRNQAnMs Don't answer the question, 

22 A, Nlll you repest the question? 

23 MR, PORTi I will qo on, 

24 Q. Mr, Boice, at this point in tims do you 
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I have any information concerninq whether or not 

3 Desoto has acted in qood faith wltn reanect to 

3 the unilateral admlnietratlve orders. 

4 MR. TRTTrMRAqKJ overbroadf vague, ambiquoua, 

5 calla for a legal conclusion. 

6 A. T can't answer that question. 

7 MR. rORT: 

R 0. Okay. 

9 Mr. noice, do you have any information 

10 aa to the reasonablsnsss of Desoto'a conduct 

11 with respect to the unilateral admlniatrativo 

12 orders? 

II HR, TRNRnnAOMi Same objection. 

14 A. Yes. have some information. 

15 ny HR. pnpTi 

16 0. What information is that? 

17 A. We have got the information in the 

in administrative record for the unilateral 

19 administrative order. 

20 We have the letters that were sent by 

21 the respondents to tho Agency regarding whether 

22 they would comply with the unilateral 

23 administrative orders. 

24 We have material from the court motions 
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I and court procccdloq. 

7 0. AnythJnq elee? 

3 A, That iB all T can think of riqht now, 

4 0. '^nen vou say administrative record, ere 

5 you talkinq about the certified record in thin 

case or is there acme other administrative 

7 record you ore referring to? 

q A, T am refetrinn to the certified record. 

9 O. Does your reference here include the 

10 no-called liability infornatlon that the Agenoy 

11 has assembled? 

12 A. Tt would Include that, yea. 

13 Q. As to this Information that you have 

14 just cited concerning the reasonableneas of 

15 Desoto's conduct, what Information shows that 

16 Desoto's conduct with respect to the unilateral 

17 administrative orders has been unreasonable? 

le MR,. TRNRHBAn«» Objection. 

19 Desoto has still not told us why they 

20 believe It was reasonable. How can he tell you 

21 why he disagrees with Desoto's reasons, when 

22 Desoto hasn't told us its reasons yet? 

23 8Y MR. PORTi 

24 0. Vou may answer the question. 
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1 MP, TRNRMPAlTHt Pow can he toll you what 

2 facta negate your reaaona when you haven't told 

.1 ufi Che reaoona? 

4 A, T can't, answer that question, 

•i ny KP, FOPTi 

6 0. '<^€11* Mr. Rolcer how are you able to 

7 tell no what things* what documents went to 

^ nesoto*3 reasonableness* but you can't tell me 

^ what things In fact go to that* the question of 

JO reasonableness? 

11 A. You asked me about whether we had any 

12 facts regarding reasonableness* and I told you 

13 that the facts would bo obtained or at least 

14 partially obtained — contained in these 

15 documents* and includes letters from the 

16 respondents indicating they would not comply 

17 with the unilateral administrative orders. 

18 0* Z believe those documents will state 

19 what they state* Mr* noice. hut* let's not 

20 belabor that point. 

21 Is there anything else other than the 

22 letters that you believe go to the question of 

23 reasonableness of Desoto's position with respect 

24 to the unilateral administrative orders? 
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1 MR, TFNFNnAnHj OchffC than the lettert) and 

2 the other thlnqs he already said? 

3 MR, PORTt He iust said the letters. 

4 0. Pave wc got something else besides 

3 letters? 

6 A, I aaid the lettersr the court hearings, 

7 the motions, the unilateral administrative order 

3 index. 

f 0. Vhat is the unilateral order 

10 administratIva index? 

11 A. Unilateral administrative order, I 

12 mean. 

13 0. Does the potential evidence that 

14 Desoto's wastes contain materials that were all 

amenable to a groundwater treatment approach not 

Ifi go to the question of reaeonablenesa? 

17 MR, TPWRNRAUMi Objection. 

18 A, I don't think it has been established 

19 that those are the only hasardous substances in 

20 your wastes. 

21 RY MR. PORT: 

22 0. Hell, if those were the only hazardous 

23 aubstnncea in our waatea that were still found 

24 at the site, would that qo to the queotlon of 
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1 reaeonablenons? 

2 MH, TRMRNnAUHi nbjectlon, hypoth«tical. 

3 Calla for a leqal conclusion. 

4 And I think on that one, it is a puro 

logal conclusion you ar« aoklnq hlP, I will 

<1 have to direct him not to answer. 

7 MR. PORT: Counsel, you can't direct him rot 

P. to annwor a leqal conclusion question. You can 

R ohject. 

10 T think you are stretchinq credibility 

11 to object on leqal conclusion, after this 

12 witnoAS excuse me after there witneee has 

13 already answered the same question. 

14 KR. TRNRHnAITHt No. 

15 A. I never answered that question. 

16 MR, TRNRNnAnM: I objected to all those 

17 questions and he never answered it In the 

19 fashion that you said. 

19 And if you are asking him for the 

20 Agency's legal position on what would constitute 

21 or what the standard is or the test is or the 

22 evidence is on the sufficient cause for Desoto's 

23 non-compliance with the ordera. 

24 MR, FORTi Mr. Tenenbaum. I have never said 

Longoria t Goldatino 236 1030 Chicago 



1141 

1 th« word Bufficiont: cauoe yet. 

2 I have asked him for whether or not 

3 npecific fncts went to the question of 

4 reaoonablonees. 

5 Ho has already identified thinqs that 

6 he believes goes to the question of 

7 reasonableness. As soon as I identified 

3 something that we may assert goes to the 

9 opposite^ you knowr Mr. Tenenbaum. let's let the 

10 facte come out and not try to stop the 

11 questlonlnq here. 

12 KR, TKMRNRAnMi He is just picking things 

13 out that might be relevant. 

14 Onco you tell us what your reasons 

15 are — he is not going to be the witness# he is 

16 not going to be presenting legal pooitiona on 

17 what, is reasonable. 

18 KR. PORT» Hr. Tenenbaum. this witness --

19 HR. TBHRNBAOWl R© It iS — 

20 NR. PORTt Hay I talk? May t speak? 

21 MR. TRNRKHAnHt Ycu may speak. 

22 MR. RRATING* I don't know how the court 

23 reporter is getting ell this down. 

24 MR. FORTi I am going to ask the court 
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1 reporter if he can p«r chance find tho atcalqht 

2 forward question that engendered this exchange. 

3 MR, TRMRMnAUMt I have already instructed 

4 him not to answer that question. 

5 MR, PORTt Tould you read it back? necaussf 

6 I have got a couple of questions for the 

7 witness. 

9 (The record was read as followas 

9 "0. R'ell, if those 

10 were the only hazardous 

11 substances in our wastes 

12 that were still found at the 

13 site, would that go to the 

14 question of 

15 ^ reasonableness?") 

l« MR. TRMFMBAHM: Again I instruct the witness 

17 not to answer that question on the grounds I 

18 hove indicated. 

19 And I further point out that we have 

20 noticed Desoto*s 30 (b) 6 deposition as to the 

21 reasons that it contends it is entitled not to 

22 comply with the orders. And Desoto refused to 

23 produce any witness. 

24 When Desoto Is the one who decided not 
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1 to conply with the orderor then refused to 

2 produce a witness to testify on chat for us — 

3 and we will deal with that at a later date -- I 

4 arn not <iolruT to have my witness testify in the 

5 abstract dark about our basts of negating those 

S reasons when you haven't produced a witness for 

7 us. 

9 HR. PORTi Are you saying. Nr. Tenenbaum, 

1 that you would reproduce this witness if Desoto 

10 produced a witness? 

11 KR, TRNRMRAlTNi No, I am not saying that. 

12 MR, PORTf Then I would like this witness to 

13 answer my question. 

14 MR, TRNFNRAMMf The reason T am not saying 

15 thatr It is possible that if this witness is the 

If one who has factual knowledge on some of the 

17 iosues raised, I can't tell in the abstract 

10 until I hear what your witness Is going to say, 

19 whether this witness would have any knowledge on 

20 the facto.relating to that. 

21 The answer to your question is t don't 

22 know. 

23 , MR. FORTi We don't go Into this 

24 priority-typo of discovery. If this witness has 
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1 any information, T am entitled to it. 

? 1 would also point out that you have 

3 allowed every other counsel to ask questions as 

4 cc bad faith issues and reasonableness of 

5 conduct, and T don't understand why you are 

a sfcopplnq mn from conductlnq very leqltlmate 

7 inquiry that you have already allowed us to 

9 aqarn, particularly — 

9 MR. TPMP'JPAWMi It was not — 

10 MR, PORT: Rxcuse me. 

11 -- particularly with a direction net to 

12 answer. An objection I understand, but 

13 direction not to answer X think is improper. 

14 MR. TRHPMnAUMi sorry. 

15 Tt was improper, first of all, you are 

16 asking the general in the abstract, rather than 

17 pointing to a epeeific cause that you contend 

18 you have. That is one thing that is improper. 

19 Tho second thing that is improper is you didn't 

20 oven produce a wltnose for us on this. 

21 MR. FORTi Mr. Tenenbaum, this witness is 

22 under oath. He is here. If he has any 

23 information, he can answer the question. 

24 We have spent an awful lot of time with 
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yeuc arqument ho.ra on a otraiqhtforward 

question. I am qolnq to ask the court reporter 

3 once again to read Itr so that we can make our 

4 reeord here fir. Tenenbaum. 

^ T would ask you to restrain yourself so 

^ that we can proceed, 

7 (The question was reread as follower 

f "0. Well, If thoae 

^ were the only hazardous 

19 eubatancoe in our wastes 

11 that were still found at the 

1^ site, would that go to the 

13 question of 

14 reasonableness?") 

I'i TRNFNBAWMJ Same instruction. 

14 Objection. 

1? MR, PORTi You are instructing him not to 

19 answer? 

19 NR. TRNRNnATlMt Yes. 

20 BY MR. PORT I 

21 0. Mr. noice^ could you answer that 

22 question if your counsel had not directed you 

33 not to answer? 

34 A. Wo. T don't think that Is a factual 
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J queatlon* Tt na» to do with a leqal procedure. 

2 0. Is it vour teotlmony that from a 

.1 technical standpoint, if someone has substances 

i in their waste that have nothing to do with the 

need for a remedy, that that is a legal issue 

a and not a technical Issue? 

7 A. Vou misstated the testiacny. 

R n, I ani juat asking if you would clarify. 

T am trying to understand. 

10 MP. TRWFMBAnMi Can you read back that 

11 question. 

12 (The record was read.) 

13 Object to the form. 

14 A. T don't understand the question. 

15 nv MR, POPTi 

16 0. Okay. 

17 Mr. Bolce, in your position as remedial 

10 project manager, do you make determinations of 

19 who may be responsible for basardous substances 

20 being present at a site? 

21 A. I participate in Identifying 

22 potentially responsible parties. 

23 0. And how do you do that Identification 

24 process? 
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1 A, w«.ll, we qet any Information we can 

2 about th« site. we «ond out Information 

requests* 

4 We uso whatever Information wc can to 

5 evaluate what was sent to the site by a certain 

f» company or companies. And if it Included 

7 hazardous substances* wc consider whether they 

(1 should be considered a potentially responsible 

9 party* 

10 0* Tf there to no evidence of a hazardous 

11 substance being sent to the site* Is that 

12 company then ruled out as being a potential 

13 responsible party? 

14 A. Yes. 

15 Q. Okay. 

16 If there la evidence that --

17 A. (Inleas I guess there could be an 

18 sseeption. 

19 I guess contaminants can theoretically 

20 esuso a problem at certain sites under CR8CLA. 

21 hut# normally it is only the hazardous 

22 substances. 

23 0. And* similarly* if the evidence were 

24 that a hazardous substance was — even if it had 
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1 been sent to the siter if it could be proven 

2 that all the harardous substances were removed 

3 from tha site or trans-shipped to another 

4 location# that person would not be a potential 

5 responsible oarty as well? 

1 MR, TPMRKRAOMj Object. Calls for a leqal 

7 conclusion and discovery into the Agency*s 

thought processes. 

9 BY MB, PORT! 

10 0. You may answer tha question. 

11 A. T don't know that that is true. I'm 

12 not sura. 

13 0. Okay. 

14 Mr. noice# are you a person that 

15 participanta in any technical evaluation of 

Ifi whethar or not actions taken by a potentially 

17 raaponaible party are appropriate or reasonable? 

IR MR. TRNRNBAnKt What actions? 

19 What actions are you referring to? 

20 Vague and amblguoua. 

21 MR. PORT! Can you toad it back. 

22 (The record was read.) 

23 A. In what context? 

24 0. tn any eontaxt. 
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1 A. Depends on the context. 

2 0. Okay, 

1 In what context would you participate 

4 in that kind of an evaluation? 

5 A, v'eii, the nornal prococlure is once the 

« site is listed on the Mational Priority List, it 

7 is aseioned to a certain reraedial project 

n nanager. 

n The first step on the National Priority 

10 List is to conduct a remedial investiqation 

11 feasibility, study. We neqotiate, we try to send 

12 notice letters to potentially responsible 

13 parties as soon as possible in the proceest so 

14 that we can try to reach an agreement with them 

15 to conduct the remedial investigation 

16 feasibility study. 

17 And in that proceasr if we come to an 

IR sgresnentr then there is a statement of work in 

19 the agreement that outlines what the potentially 

20 reeponaible parties are auppoaed to do under the 

21 agreement. 

22 And my job would be to indicate in 

23 the case of an action against the potentially 

24 responalble parties for ths Rl/PSf in the next 
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1 phase after the hi/Ff?, in the selection of a 

2 roTRedy by rjjSFPA during the remedial design and 

3 remedial action by the potentially responsible 

4 parties — would be to evaluate whether they are 

5 In complianco with the consent order or consent 

decree) whether they are following the statement 

7 of work) whether they are in compliance with the 

5 ''Utional Contingency Plan) whether they.are in 

compliance with the rules and regulations. 

10 And that Is everything T can think of 

11 right now. X could have missed whatever you 

12 meant to ask, 

13 Q. 5;o as the remedial project manager r you 

14 are involved in evaluating the technical 

15 adequacy of actions taken by potentially 

16 reaponsible psrtiesr ere you not? 

17 A. Yes. 

IR Q. And that includes^ in the context of 

19 the unilateral administrative order* whether or 

20 not those actions are consistent with or 

21 reasonable under a unilateral administrative 

22 order) is that correct? 

23 HR. TRNRNBACNi You are talking about 

24 technical aspect? 
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1 MR, PORTi Yeo. 

2 A, Reasonable or what was the other 

3 criteria? 

4 o. Compliance with or reasonable, 

A. Yen, X participate in that evaluation, 

f f>. Okay. 

7 Mr, Tenonbaum, since you have indicated 

3 that you don't want this witness to answer any 

0 questions about hesoto's good faith or 

10 roasonablenese of its conduct, because we 

11 haven't proffered any information yot, and you 

12 have pointed out that our responee is due in ten 

13 days, T would ask the opportunity to continue 

14 this line of questioninq to a later time, since 

15 this person clearly will be Involved in an 

IC evaluation and determinations by the Agency on 

17 the reasonableneas questions. 

18 MR, TeNRNRAUNt He will take that under 

19 ftdviaenent, that requeet under advisement, 

20 As you know, Desoto's responee is long 

21 overdue and Deocto has agreed to provide it by 

27 then, He would have already moved for a motion 

23 to compel if Desoto had not agreed to provide it 

24 then. The response was long ago due. 
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1 We will take It under advisomcnt when 

2 wa sea them and when we see what the situation 

3 is» but we are not Piakinn any promisea at this 

4 time, 

5 MR. POPTi Okay. 

k 0. hofore we leave thin area» Mr, Roicer 

2 are there any quidance memoranda established by 

fi the MqpPA for remedial project roanaqers or other 

9 Aqency employees to evaluate the reasonableness 

10 of potentially responsible parties' actions in 

11 response to unilateral administrative orders? 

12 MR. TRWRNHAnMi Technically, 

13 MP, PORT! Technically, 

14 A. They are guidance documents on PRP 

15 oversight. Oversight of PRP, PI/PR and probably 

16 other actions, too, yes, 

17 Q, Are you aware of any for unilateral 

18 administrative orders? 

19 A. Well, some of theia would also apply to 

20 actions taken under unilateral administrative 

21 orders, 

22 0« Would they apply to remedial design, 

23 remedial action requirements under unilateral 

24 administrative orders? 
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1 A, Somft of them would apply to that also, 

2 0, Do you recall any that would apply? 

3 A, Net off the top of my head T can't name 

4 them, no. 

^ 0. PC you know If thoee are Included in 

6 the adninlsfcrative records here? 

7 A, Ml the documents that we considered or 

^ relied upon are in the administrative records. 

9 o. Do you know if the Agency guidance 

10 documents concerning unilateral administrative 

11 orders and reesonableness of actions taken are 

12 included in this certified administrative 

13 record? 

14 KR. TRNDnnATJN* Technical reasonableness? 

15 A, If I can, if you were designing 

l€ something and whether or not we should —• 

17 BY MB, PORTi 

18 Q. Right. 

19 A« I think the administrative record Is 

20 for the issuance of the unilateral 

21 administrative order^ not for evaluation of 

22 compliance with the unilateral administrative 

21 order. So I am not sure whether they would be 

24 or not. 
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0- You ar© not sure If these guidance 

documents that address the issue are in the 

record or not"' 

A, MOf I am not sure. 

0. 

Kr, noice» let me shift gears a little 

bit and go co some of the questions that relate 

B to cost. 

° Mark this whatever the next one ISf 

10 please. 

11 (The document above-referred to 

12 was marked Ttoice Deposition 

13 Fxhiblt Mo. SS for identification.) 

14 Mr. noicer let me show you what we have 

15 marked as Rxhlbit Mo. 55, which is a two-page 

16 letter addressed to you. 

17 Rave you seen that document before? 

IR A. YOB. 

19 Q« Can you describe Rxhlbit 55 for us? 

20 A. It Is a letter to me from some of the 

21 Mldco trustees or Midco Steering Comnittee 

22 members. 

23 Q. What is the topic of that letter? 

24 A. It is regarding the nidco II removal 

Longorla & Coldatine 236 1030 Chicago 



2162 

1 being conducted by nsRPft. 

2 0, What was that Video Tt removal? 

^ A, Where we were* the Agency was 

4 excavating highly contaminated aoile from the 

6 oludge pit and filter bed and placing them on 

6 the site and then removing then from the site to 

7 • a disposal area. 

9 0. Who was the contractor that did that 

9 work for OFRPA? 

10 A. T don* t know. 

11 0. Oo you recall anything about who was 

13 doing the work at all? 

13 MR. TRWRNRAUM* Ju8t 80 the recocd is clear, 

14 Mr, Polce le likely not the designee of the 

15 Agency on removal issues. 

16 So I want to make it clear here that he 

17 ia taatifying under his personal depoaitlen, not 

18 ae any deaignee. 

19 MR. PORTJ Okay. 

20 A. T know the remedial proioet manager was 

21 William Mimes. 

22 0. William Slmea? 

23 A. Yes. 

24 0* You are not sore though by whom he was 
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1 efflployod? 

2 A, He la TiqppA'e emplovee. nSHPA'a on 

3 scene coordinator, 

4 0. Oh. 

T) Ho there was an on scene coordinator as 

4 well as a remedial project manager? 

7 A, Yes. 

H 0. Okay. 

g Who did Mr. Simes report to as on scene 

10 coordinator? 

11 A. T believe at that time -- at that time 

12 you mean? 

13 O. Hlght. If you can recall. 

14 A. T know Robert Bowden was one of the 

15 supervisors. 

If) 0. Was Mr. Simes in a different branch 

17 than you within the waste management division? 

IB A. Yes. He Is in the emergency removal 

19 branch* 

20 Q* The emergency removal branch has a 

21 different chain of commend than doea the 

22 remedial project branch? 

23 A* Correct* yes* 

24 Q* And how far up the reporting structure 
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1 does It go before they — there in a common 

2 supervisor? 

3 A< At that time it woulr) have been the 

4 division director. 

5 n. Who is the division director? 

5 A, At that time it was Paeil Conatantelos, 

7 0. Is that the same «r. Constanteloo that 

9 signed the unilateral orders? 

4 A, Yes. 

10 0. What was your responsibility with 

11 respect to this rsnoval action that was being 

12 conducted under Mr. Simes' suporvlaion? 

13 A. 1 had basically no responsibility other 

14 than keeping track of what was being addressed 

15 in the cleanup action* 

16 Q* The document that we have marked as 

17 Exhibit No* 55 has various statements contained 

1ft in Ifef dees it not? 

19 A. Yes. 

20 0* Do you disagree with any of the 

21 statements that are made there concerning the 

22 Mldco TI removal action? 

23 Hft. TRNftNnAOHi You will have to go through 

24 each* It is compound* You will have to go 
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1 

2 

3 

4 

«; 

6 

7 

3 

9 

10 

11 

13 

13 

14 

15 

16 

17 

Ifl 

19 

20 

21 

22 

23 

24 

through each statement. 

MR, PORTt Do you want to take a break while 

he does that? Pive minuteSf maybe, 

(Whereupon a short recesB was had.) 

We ate back on the record. 

We have had a discussion about schedule 

and procedures, T have probably two hours left 

of questions, but all those questions go to cost 

issues, ^ncl since we have days set a site Cor 

next week for those isauesr and on Wednesday and 

Thursday and even Friday for continuation and 

completion of the American Can questions, I 

would, with consent of counsel, recess my 

queationinq here to allow a few others, who 

claim to have much more limited questioning left 

than I do, to proceed. 

Is that agreeable# Mr. Tenenbaum? 

MR, TRNRWnAOMi Yes, 

MR, PORT I Thank youi 
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2 nv PR, LIJPTCAnTRJJ r 

3 0. Mr. Bolcc, I «!ii Ralph Lufitqartan. I 

4 T'^prasent the third-party plaintiffs. 

r> I would like to ask you some questions 

6 about your knowledge of the third-party 

7 defendants and their waste, and where the waste 

3 endod up and what* if any* records you have 

1 relating to it their waste. 

10 Firstly* T recall you indicated that 

11 the Hideo drivers Mitchell and Robinson were 

12 interviewed* correct* do you renember them? 

13 A, I don't know whether they were 

14 interviewed or not. T know Ron Crouch was 

15 interviewed* T think. I haven't looked at all 

Ifi the documents recently. 

17 Q, All right. 

18 Do you know how many Midco employees 

19 were interviewed? 

20 A. You mean deposod or interviewed? 

21 Q. No* interviewed. 

22 A. No* I don't. 

23 0. Do you recall who were interviewed? 

24 A. As T stated before* T think it was Ron 
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I Crouch was intorvl«}w»<'U 

?. 0. That's thft only person you know? 

^ A. That is all I know about, 

4 p. Who did the interviewing? 

5 A, Pike nernan, 

r> 0, Did he do all the Interviewing for you? 

7 A. There was only one -- of thla intorvlew 

8 that T know of. That was conducted by Hike 

t) '^errean, 

10 0, Where are the notes of Berman's 

11 Interview? 

1 ?. A, Those were produced during this 

13 deposition, 

14 0, Those wore typewritten notes. Were 

15 there any handwritten notes? 

IG A, I don't know, 

17 0, Was there a tape of that Interview? 

in A« X don't know. 

19 Q, tn herman's typewritten notes of the 

?0 interview# he referred to a card file for Hideo, 

21 Do you know where the card file is? 

22 A, I think T stated before that I think we 

23 have it# but I don't know oxactly where it is# 

24 meaning the f^PA has it, 
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1 Q, I woultl like to oee It if T could, , Tf 

? aoaebody would r>ake en effort to locate it for 

'3 RIO, 

A HP, TrMRMn.A'TMi Well, as we have indicated, 

5 these would havo already been produced, but wo 

« will take a look for it. 

7 A, The original card file you moan? 

fl MR. LTlSTriARtRN: 

9 0, Yew. 

10 Were 104 --

11 MP, TRHRHnATTMj Can WO qo Off the record for 

12 a second. 

13 (niacusftion had off the record.) 

14 RY MR, I.nSTOARTRMl 

15 Q. Were 104 R requeate sent to the 

16 thtrdoparty defendanta? 

17 A. Yea, 

18 Well, T shouldn't aay all of them. All 

19 of ths PRP's that IT.RRPA had identified in 1983 

20 were sent 104 R requeeta. 

31 0* And did they all respond? 

22 A, Mot all responded. No. 

23 0, Where are the responses located, in the 

24 files? 
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1 A, Yea, not here, but wo have some In the 

2 office, 

3 f>m Those have not been produced, have 

4 they? 

5 A, I believe thoae wore produced to the 

fi defendantB in 193S, We produced all the -- r 

7 quess T'm not sure about that. 

q I'ffi not auro whether that has been 

9 produced or not. 

10 0. I would like to see those# I haven't 

11 seen those. 

12 Who would I call about that? 

13 MR. TFWRNnATTKI Call Mike Rcrman and nake 

14 whatever arrangementa# to the extent there Is 

15 not privileged or confidential inforniation. 

16 MP. LOnVCARTFM: All right. 

17 0, The original records of Mldco# do you 

10 have then in your poasession? 

10 MR. TRNFimATTMt Which onea? 

20 A. You mean the nehart and Xntec 

21 documonte? 

22 RY MR. LnSTHARTRNx 

23 0. No. The Dehart. 

24 A. Just the Dehart? 
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1 Q, Y«B, 

2 A. The originals? 

3 0. Y«s. 

4 A, I'm sure nfJRPA has them. T am not flure 

s where they are. 

0, Are they In thcoo recorda here? 

7 A, Photocoplea are in those records. 

0 0. Have any of the third-party defendants' 

9 employees been interviewed? 

10 MR. TRNRWRAnMt By whom? 

11 BY MR, L0STf5ARTRNl 

i? f). By USRPA. 

13 A. Third-party defendants' employeea? 

14 0. VcB. air. 

15 A. Been interviewed, or deposed you meanr 

15 juat interviewinq? 

17 0. Yea. 

18 A, Not that I know of. 

19 I think I already said the only 

20 interview Z know of is the Ron Crouch interview. 

21 0. And has there been any teatlnq of the 

22 waste products of the third-party defendants? 

23 A. You mean by USRPA? 

24 0. Yea. air. 
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I A» Ye«. 

? 2. 

3 Well, during the removal action* ther«' 

4 was naiRpling during the ni/PP, there was 

*> sampling of wastes at the site. And the 

f third-party defendants' wastes would have been 

7 included in that sampling. 

g 0. T^aa there any other testing at the site 

of the third-party defendants' location? 

10 A. You mean as the wastes were transported 

11 from the third-party defendants to the site? 

12 o. Wo, 

13 This is after the fact* not wastes that 

14 was brought to Midco. 

15 Did anybody ever go to the third-party 

IS defendants* sites and test their waste for their 

17 composition? 

IR A. Not that T know of. 

19 Q. All the records that you have obtained 

20 from the third-party defendant would be 

21 contained in these records here* is that 

22 correct* that you have brought here for your 

23 deposition? 

24 A. What we have here* we have the Dehart 
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1 documents fron Oehartf and the documenta from 

2 tntme, at leaat photocopiea of those records. 

f9e didn't bring the 104 F; responses 

front all the third-parties for the defendants, 

but those are available in n.gffPA's files. 

0, Okay. 

M*», Just for the record T am not 

sure whether all of the behart documents are 

^ here. 

10 RY MR, LOSTOARTRNi 

11 0. What documents do you have that show 

12 the nature of the toxic waste produced by the 

13 third-party defendants? 

14 A. Okay? 

15 wellr we have the Dehart and Tntec 

16 documents which I mentioned before. We have the 

17 responses to 104 R requests. And we may have 

10 ether information in the depositions 

19 trenserlpts, 

20 0» Do you have any knowledge --

21 A, Possibly permits and permit 

22 applications, 

23 Q. T am sorry, 

24 A, And there may be other material, I'm 
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1 not sure* that Is all T'n aware of. 

? 0, no vou have any knowledge concerning 

3 nonotiatlons by and between the qovernment, 

4 npRPA, and the third-party defendants? 

5 MR. TRKFKPAnMi Any particular time? 

S A, What time? 

7 MR. MJSTnASTPMt At any tine, up until now, 

3 Any negotiations for settlement of claims 

relating to Midco, 

10 MR. TPMENRAnWi Other than the RI/PS? 

11 MR. LUfSTrjARTRMt Yes, 

12 A. You mean not including partial consent 

1.3 decree in *85? 

14 MR, LnsTOARtPNi That's right. 

15 A, Yes. 

16 Q. What third-party defendants have bean 

17 negotiating with the federal govornment, with 

10 nSRPA? 

19 Strike the question. 

20 NR. TRNRNNADNt I don't know if there is any 

21 attorney. T am not euro what he has in mind. 

22 MR. LnsTGARTRWi Strike the question. Let 

23 me rephrase it. 

24 0* Mas nSMPA made any settlements with tho 
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i; 

rt 

third-party d«»fendants other than the conaenc 

decree? 

A, On for Mldco I and Hideo TT? 

A 0» Yea. 

A. Ho, 

There haven't been any nettlenents 

7 Other than the partial consent decree* 

0. Okay, 

9 T think maybe this had been asked 

in sometime before, but I don't have the answer. 

11 '4ho was the project mansqer before you? 

12 A, Karen Waldvogel. w-a-l-d-v-o-g-e-1. 

il 0« One of Che defendants, Ploomberq, was 

14 eliminated from the second amended complaint, 

15 ^Jhy? 

1^ HW, TRNRMnAttfj To the extent you are 

17 seeking co ask guaetion about the Agency's 

19 osercise of prosecutorial discretion — well, 

19 let ne think about this for a second, 

20 HP. LDSTGARTBNi On the record. 

21 MR, TRflRNBATTMi Bee what he says. 

22 Go ahead. 

23 BY MR. LOSTOARTRNi 

24 0. Okay. 
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1 Why WAS hloombf>rg dropped from the 

3 9«cond amended complaint? 

3 MP, TrMFNhAnMi Object, 

4 , RY HP, MTSTOAP'^RH » 

5 p. If you know? 

5 A, T don* t know, 

7 0, Who would know? 

3 A, Counaol, 

0 O, And you are not qoinq to tell me for 

10 the record why Rloomberg vaa dropped? 

11 MR. TPWPMfJA?l«i On the deposition of Mr. 

12 nolce I*!a not. 

13 PY MR, LlJSTOARTRfli 

14 0, All rlqht, 

15 Where are the records of OS Scrap & 

16 Prum for October 1979 and later? 

17 A, What does this have to do with Hideo? 

IS 0. X don't know, but it could, 

IS All I want to know is where they are. 

20 A, Records for US Scrap and OS Drum from 

21 1975 onward? 

22 0. Yes, sir. 

23 A, T don't know, 

24 0. Are they In the possession of USRPA? 
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A, I know we have records on ws Pcrap and 

ns Drum, but T don't know what time period th«y 

are for. 

D, Vou know you have them, but you don't 

know where thoy are? 

A, TIO, 

I said T don't know what the time 

t) period for those records are. 

9 0. how would T obtain access to them, who 

10 would Task? 

U A, Other than a Freedom of Information Act 

12 request vou mean? 

13 0. Yes, 

14 A. '..'ell, that is a formal way, is to send 

15 in a Freedom of Information Act request. 

15 Q, Or request to produce? 

17 A. T guess if it has relevance to this 

in ca se« 

19 0. Okay. 

20 A* I guess you would contact Mike Rerman. 

21 0* Do you have any knowledge of the 

22 condition of the soil at the Mldco sites I and 

23 ir before Dehart started his operations? 

24 A. Dased on the documenta 1 have read you 
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1 nean? 

2 0. Vas, 

3 A, I have aone knowledge. Yas. 

4 0, What is that? 

5 A. That knowledge would be contained In 

6 the remedial investiqation and feasibility study 

7 and there's also some information in the 

a depositions, especially the Robinson deposition 

^ regarcilnq eiiapoaal at Midco TI. 

in And we also have aerial photos of Midco 

11 T and Midco II which might provide some 

12 information. 

13 MR. LUSTGARTRNi No further questions. 

14 DIRECT EXAMINATION 

15 BY MR. LEAHY* 

16 0. Nr. Boice, my name la Ed Leahy and I 

17 represent Scholle Corporation who is a 

13 tlkicd<*party defendant hero. 

19 Do you have any facts or are you aware 

20 of anyone in EPA that has facta indicating that 

21 waste from Soholle Corporation was disposed of 

22 at Midco I or Midco II? 

23 A. Yes. 

24 Q« Is that based on personal observations? 
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1 A. You fsean was 1 on the site on observed 

2 wastes cominy into the site from Hcholle 

1 Corporation? 

4 0. Yea. 

5 TWMRK'hATJMj Let me incorporate at this 

G point tay similar objections that T made to the 

7 1 iabll 1 ky-t.y pe queationinq by the other 

R defendants^ or the defendsntsy whatever. 

9 ?1R, LRAHY: Okay. 

10 A. Wo. I have never — I wasn't on the 

11 site durinq the Mideo operations and I didn't 

12 see any. So I didn't directly observe any 

13 wastes from Scholle coming into the site. 

14 Q. What is the basis for your information 

15 roqardinq wastes brought Into the sites by 

16 Scholle? 

17 A. Tt is based on documents available to 

IR 08RPA. 

19 Q« What are those documents? 

2fl A. There is the Dehart and Tntec 

21 documents# which X have previously described. 

22 Responses to 104 R information request. 

23 Possibly information, in depositions and 

24 transcripts. 
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I Q, XB that thft only information vou have? 

? A, Poosibly permits and permit 

3 applications, 

i 0, Are you aware of any permit or permit 

5 applicatlono for Rcholle Corporation? 

^ A, I'm not aware of any, 

7 0, Tf 1 can aek you if you can look into 

3 your documents and if you find any applications 

0 or permits regarding Rcholle, if you can give me 

10 a copy of those I would appreciate that, 

11 HR, TRMRNPAUWi Mill you give us a copy of 

12 any you have? 

13 MR. LRAHYi I would think so, if you 

14 reguest it. Yeo, If you have in your 

1*> discovery, I am sure we would, 

16 0, no you have any information as to the 

17 nature of the wastoa brought on to the site by 

18 Sehollo Corporation? 

19 A. You moan off the top of my head? 

20 0* Off the top of your head first, 

21 A. NO, 

22 0, Other than off the top of your head, 

23 would you have any knowledge as to the nature of 

24 the wastes brought in there by Scholle 
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Cor poratlon? 

A. I would hovo to raviow tho documents. 

0. I havo a couple mocft. 

In response to questloninq by Mr. 

r..uBtqarten. you said that you know that there 

was waste from third-party deeendants brouqht on 

to thft site. I?trike that question. 

One last question. 

In response to Mr* LuBtgartan's 

questions, you indicated that you have all the 

original records of the Dehart and Intec 

documents, copies are here but that you have the 

ori qi nal s. 

Oo you know if —. 

MP, LnsTOARTBNi I think he only said 

Oehart, Ro dooBn*t have the original Intec 

records. 

A, I didn't say I didn't have, but you 

only asked about Dehart, 

MR. LDRTOARTRNt Right. 

MR, TRNRMRAOHi We don't have originals of 

those, 

MR, LRAnYi The Dehsrt docunents. 

You have all the originals of the 
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